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DIGEST 



OP 



PICKERING'S REPORTS. 



Mttumplitt, 



Where an accomplice, on a promise of favor from the 
attorney general, agrees to become state's evidence, and there- 
upon makes a full confession of guilt, and afterwards refuses to 
testify ; the confession is admissible against himself. -^ Com-* 
monweath v. Knapp, x. 477. 



Accord and Satisfaction is a good plea to an action upon a 
covenant against incumbrances on land; and the lapse m 
twenty years, after damage sustained from the breach, is proof 
enough, unless rebutted, of the plea. — Jenkins y, Hopkins^ 
ix. 543. 



A. Of the remedy by action. 

B. Parties to, and subject-matters and forms of, ac- 

tions. 

C. Surviving of actions. 



■•• 



A. Of the remedy by action. 

A valid and lawful act cannot be accomplished by any 
unlawful means ; and whenever such unlawful means are re- 
sorted to, the law will interpose and afford some suitable 
remedy, according to the nature of the case, to restore the 

1 



2 ACTION. 

party injured by these unlawful means to his rights. — Ihley 
V. NicholSf xii. 276. 



jB. Parties to, and subject-matters and forms of, ac- 
tions. 

1. The Court will look behind the parties to the record, to 
discover the parties in interest, and to administer justice to 
them, so far as may be, consistently with the rules of law. — 
Sonaffe v. Woodberry, xii. 460. 

2. Courts will not encourage the splitting up of accounts 
cqnsisting of various charges, as it tends to produce a multi- 
plicity of suits, which the taw discourages. — Dodge v. 
Tileston, xii. 332. 

3. If a demand agains( the defendant alone, and one agaiilst 
him and another, are joined in the same suit ; there shall be 
judgment for both, unless he plead non-joinder in abatement. 
— Holmes v. Marden^ xii. 169. 

4. A cargo was shipped at New York for South America by 
five owners, including the master, and consigned to him and 
the supercargo. The bill of lading set forth the proportions 
of the respective owners, the master's being three sixteenths. 
At Guayaquil the cargo was sold, and the proceeds invested in 
♦, cargo of 9682 bags of cocoa, and the master signed a bill of 
lading, stating that the cocoa was shipped by the master and 
the supercargo for the same persons and in the same propor- 
tions as the original cargo. Upon this bill of lading, the 
master and supercargo transferred their interests to insurance 
companies in New York, in pursuance of respondentia bonds 
on the former cargo. Afterwards, while at Guayaquil, the 
master was arrested for debt, and as security to R. & W., who 
became his bail, he signed another bill of lading, representing 
that R. & W. had shipped 1000 bags of cocoa, and referring 
to the same as part of the 9682 bags. The whole cargo was 
delivered to the defendant at Gibraltar, under the first bill of 
lading, and the 1000 bags being afterwards demanded of th6 
master under-the second and refused, the second was protested. 
The defendant sold the cocoa and paid the proceeds over to 
the five original shippers, except the proceeds of the 1000 bags, 
which by order of R. & W. he retained for the security. In 
an action by the five original shippers against the defendant 

ibr the proceeds of the 1000 bags, held, the action would not 
lie, for, if they had a several interest, they could not sue 
jointly; if a joint interest, the insurance companies, having 
become jointly interested, should be made joint plaintiffs ; if 
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R. 4d W. took a joint interest in the whole cargo, they should 
hare been joined ; and if a several interest in the 1000 bags, 
the plaintiffs had no cause of action. — Hoyt v. Sprague. 
xii. 487. 

5. A legatee, being the son of the testator, died in his life- 
time, leaving children. In an action to recover the legacy, 
held, all the children must join. — Parks v. Knowlton^ 
xiv. 432. 

6. An action, on a promise to the mayor and aldermen of 
Boston to pay for a license for theatrical exhibitions, is rightly 
brought in the name of the city ; the mayor and aldermein 
being merely agents of the city. — Boston v. Schaffer^ ix. 415- 

7. By St 1834, c. 189, in an action on contract against 
several defendants, the plaintiff might discontinue against ohe 
who had been defaulted, and proceed against the rest. — Tur^ 
ner v. Bissell, xiv. 192. 

8. The plaintiff's personal property was attached in a suit 
against A; and the plaintiff, while it is under attachment, sells 
the property to B. Held, that an action of trespass would lie 
against the officer in the plaintiff's name for the benefit of B. 
— Holly V. Huggeford, viii. 73. 



C. Surviving of actions. 

1. St. 8 So 9 Wm, 3, c. 11, s. 7, respecting the survivorship 
of actions has, it seems, been adopted in this commonwealth. 
— Boynton v. Rees^ ix. 528. 

2. Upon the death of one of several plaintiffs in an action 
of trespass "qu. claus.," the action, by st, 1828, c. 112, sur- 
vives to the others. — Ibid, 



Jetton i|ui tatti. 

1. A statute gave a penalty, to be recovered by a qui tam 
action, one half to the use of the prosecutor, and the other 
half to the use of the town. A person, having brought such 
an action, afterwards compromised it by receiving money of 
the defendant, and having the action entered ** neither party" 
on the docket. Held, assumpsit would not lie for the town 
against the former plaintiff to recover a share of the money. — 
Raynham v. Rounseville, ix. 44. 

2. Such settlement is no bar to another suit for the same 
penalty. Qui tam actions cannot be compromised without 
leave of court. — Ibid. '\ 



. * 
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3. Several persons cannot join in a qui tarn suit for a pen- 
alty given by statute. — Yinton v. WeUh^ ix. 87. 

4. A statute provided that a town might regulate the fishery 
in a river passing through it, and appoint a committee to en- 
force the regulations and prosecute all violations of them, and 
also gave a penalty against the owners of dams on the river, 
if they did not keep sufficient passage-ways open for fish ; the 
penalty to be recovered, one third for the use of the informer, 
and two- thirds for the use of the town. Held, that the com- 
mittee could not maintain an action for such penalty in their 
own names for the use of the town. — Ibid, 



Jetton on tfie ^^%u 

1. Where the defendant fraudulently purchased personal , 
property of the plaintiflF's debtor, and aided him to abscond, in 
order to prevent the plaintiflf from securing his debt by attach- 
ment or arrest; held, an action on the case was not the 
proper remedy ; but the plaintiff's course was to attach the 
property sold, as the debtor's, either directly, or by a trustee 
process. — Lamb, v. Stone, xi. 527. 

2. To maintain an action for the deceit or fraud of another, 
it is indispensable that the plaintiflf should show, not only that 
be has sustained damage, and that the defendant has com- 
mitted a tort, but that the damage is the clear and neces- 
sary consequence of the tort, and that it can be clearly defined 
and ascertained. — Lamb v. Stone^ xi. 534. 

3. An action on the case is the proper remedy against a 
bank, for refusing to deliver a certificate of ownership to a 
purchaser of shares in the bank. Hussey v. Manufacturers 
Sf M. Bank^ x. 415. 

4. Case, and not trespass, is the proper action for the owner 
of real estate, which is let otherwise than at will, for any in- 
jury by a stranger affecting the inheritance, although trespass 
would be the form, if the owner were himself in possession. 
~ Lienow v, Ritchie, viii. 235. 



. 1. The deed of an alien, who has once been seised of an 
indefeasible estate, passes a title to the grantee, subject only 
to be divested by the government. — Scanlan v. Wright^ 
xiii. 523. 
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2. By a conveyance to the wife of an alien, he becomes 
seised jointly with her, in her right, subject to an escheat to 
the state. — Ibid. 

3. Petition for partition by the husband, (being an alien 
friend,) of an infant woman, to whom one undivided moiety 
of land was conveyed ; she joining in the petition. Held, 
after an issue upon the merits, the respondent could not object 
to the alienage of the husband, or to his joinder in the suit. — 
Ihid. 



1. An amendment made by leave of court, by an officer, to 
his return on a writ, cannot aflfect the rights of persons not 
parties to the suit, acquired before the amendment is made. — 
Emerson v. Upton, ix. 167. 

2. Thus, if the original return state an attachment of land 
on a certain day, before which a mortgage was made by the 
debtor and recorded, and the amendment fix the attachment 
as prior to the recording of the mortgage ; the title of the 
mortgagee shall still prevail over that of the attaching creditor. 
-"lUd. 

3. Where, after issue joined, the defendant filed a plea 
"puis darrein continuance," which on demurrer is adjudged 
bad, he may ?Lmend on paying costs since the filing of the 
plea, and on condition that he shall not recover costs for that 
period, in case he ultimately prevails. — Coffin v. Cottle^ ix. 
287. 

4. In a criminal trial, a clerical error in the copy of a record 
offered in evidence, may be amended at any time before the 
case is given to the jury. — Commonwealth v. Phillips, xi. 28. 

6. In an action on the case for fraud in ^making shingles, 
the declaration set forth a contract by the defendant to make 
shingles for the plaintiff. Held, a new count, averring that 
the plaintiff was to furnish suitable materials for making 
shingles, was for the same cause of action, and therefore 
admissible. — Morton v. Fairbanks, xi. 368. 

6. The venue in a transitory action, being mere form, may 
be amended after a plea of the general issue. — Gay v. Homer, 
ziii. 535. 

7. In an action of slander, a subsequent count may be 
amended, after issue joined, by inserting the word ''other" 
before the word " discourse." — Ibid, 
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8. Upon a plea in abatement to an original writ, made re- 
turnable to this court, that it is not under the seal of this 
court ; the plaintiff will not be allowed to amend by affixing 
such seal. — Hall v. JeneSj ix. 446. 

9. On a bill in equity by one member of a corporation 
against others, one of the defendants pleads to the jurisdiction, 
which plea is sustained. The plaintiff cannot amend by 
averring a dissolution of the corporation, this constituting a 
new cause of action. — Pratt v. Bacon, x. 123. 

10. At common law, where there has been a general de- 
murrer, and a decision on the merits ; the court in general 
will not permit such an amendment as to make substantially 
a new case. — Ibid. 128. 

11. The plaintiff's declaration set forth by mistake a demand 
of twelve, instead of twelve hundred, dollars. In the Court of 
Common Pleas he recovered a judgment for nearly $1200 ; 
from which the defendant appealed, but failed to enter his 
appeal. The plaintiff filed a complaint in this court for affir* 
mation of judgment. Held, that he could neither amend the 
record of the court below by inserting the word hundred; 
nor have an affirmation of the judgment, as it was erroneous 
on the face of it. — Varnum v. Bissell, xiv. 191. 

12. Bail are not discharged by the filing of a new count for 
the same cause of action with the original count, semble (per 
Wilde J.) — Miller v. Clark, viii. 412. 

13. Such amendment does not discharge the liability of a 
bailee of the goods attached in the suit, who engaged to re- 
deliver them to the sheriff on demand. — Ibid. 

14. Where the defendant, pleads the plaintiff's infancy in 
abatement, the plaintiff may have leave to amend by inserting 
in the writ the name of a.prochein ami. — Blood v. Harring- 
ton, viii. 552. 

15. Semble, the new party is liable for the whole costs, if 
the defendant prevail. — Ibid. 



1. A party aggrieved by the opinion or judgment of the 
Court of Common Pleas rendered upon any issue in law, or 
case stated by the parties, where it is not agreed that the decis- 
. ion of that court shall be final, may appeal to this court, 
whether the ad damnum be more or less than $100, and 
whether the parties do or do not reserve a right to waive in 
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this court the pleading or statement in the court below. — 
Hov6y V. Crane Sf tr. x. 440. 

2. An appeal upon a case stated may be made by entering 
the agreed statement upon the record like a special verdict, 
and the judgment founded thereon. — Ibid, 

3. A trustee's answer that he has no effects of the principal 
in his hands, and the plaintiff's prayer that upon his answer 
he may be charged, constitute such a *^ joinder of issue " as 
will authorize an appeal under sL 1820, c. 79, s. 4. — Ibid. 
Richards v, Allen ^ tr. viii. 405. 

4. Such issue is " an issue in law," and therefore either 
party may appeal, though the ad damnumhe less than $100. — 
Ibid. 

5. If it be more than $100, a bill of exceptions does not lie. 
— Piper V. Willard Sf tr. x. 34. 

6. The decree of a court below cannot operate, upon appeal, 
as prima facie evidence of the exercise of a sound discretion, 
so as to require strong evidence to rebut it. The court of 
appellate jurisdiction is to revise the case upon the evidence 
produced, uninfluenced by the decision of the court below. — 
Washharn v. Washburn^ x. 375. 

7. If a plaintiff, having appealed from the court below, enter 
his appeal and afterwards become nonsuit; this is "prosecut- 
ing the appeal with effect " within the terms of the recogni- 
sance. — Hobart v. Hilliard^ xi. 143. 

8. An appeal lies from the Court of Common Pleas in per- 
sonal actions where the ad damnum exceeds $100, although 
the demand declared on is less than that sum. — Chamberlain 
V. CocAraw, viii. 622. 



■ 

1. Referees may examine an interested witness. — Fulle? 
V. Wheelock, x. 135. ^ 

2. If a party to a cause referred by rule of court had reason 
to doubt the impartiality of one of the arbitrators, but made 
no objection on this ground ; he cannot for such cause ex- 
cept to the award. — Fox v. Hazelton, x. 275. 

3. An action, and all matters in dispute between the parties, 
were submitted to referees, with authority to settle the rights 
of the parties, and to make such special award as the nature 
of the case might in their opinion require, " always having re- 
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gard to the legal rights of the parties." Held, this clause 
was meant to fix a rule as to the principles by which the 
referees were to act, and not to except questions of law from 
their cognizance ; and therefore that the award was conclusive 
of the law as well as the facts. — Bigelow v. Newell^ x. 348. 

4. An award in writing is to be construed, like all other 
written documents, according to the meaning and effect of the 
words used, and the referees cannot be called as witnesses, to 
state what their meaning was in the language which they 
employed. — Fuller v. Wheelock, x. 137. 

5. An award, more than forty years old, of a partition of 
land among heirs, is not binding as such, no submission being 
proved. — Burghardt v. Turner, xii. 534. 



There are many cases where arrests on civil process are 
held to be unlawful and void, in consequence of the Un- 
lawful means \ised to place the party in a situation to be 
arrested, or where he has been unlawfully detained until he 
could be lawfully arrested, or other unlawful means used to 
obtain the custody of his person. — Ilsley v. Nichols, xii. 275. 



1. A general assignment of a debtor's property, real and 
personal, in trust for the payment of debts, containing a cove- 
nant on the part of the trustees, that the debtor shall be per- 
mitted to use and occupy the property, committing no waste 
thereon, until it shall be sold or disposed of in the due ex- 
ecution of the trust ; is not per se fraudulent against creditors 
not parties to the assignment. — Baxter v. Wheeler Sf trs. 
ix. 21. 

2. Such possession of the property may be evidence of 
fraud. — Ibid. 

3. Where property is assigned by a debtor to two persons 
by one instrument, to " hold to them respectively in the pro* 
portions which the debts due to them respectively bear to 
each other," and the assignment is proved to be fraudulent 
and void as to one of the assignees, it is still valid in respect 
to the other who is innocent of the fraud : their interest in the 
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fand being several, though if the instrument were valid in 
the whole they would take as tenants in common. — Prince 
V. Shepard, ix. 176. 

4. If the property is attached as belonginjg to the assignor, 
the bona fide assignee cannot bring trespass, trover, or replevin 
against the officer ; but the jUtlter can sell only the share of 
the fraudulent assignee, and the bona fide assignee will hold 
as tenant in common with the purchaser : or, if the whole is 
sold and the bona fide assignee elects to affirm the sale, he 
will be entitled to a share of the proceeds, having given notice 
to the officer before paying them over. — Ibid. 

6. But where it was agreed by such assignee and the attach- 
ing creditor, that a third person should take possession of the 
property and sell it, and retain the proceeds subject to the 
legal rights of all persons interested, and pay them over ac* 
cording to judgment of law as to the title ; — the assignee may 
maintain an action against such third person for his share of 
the proceeds. — Ibid. 

6. Where an insolvent debtor assigns his property to trus- 
tees, to be distributed ratably among those only of his credi- 
tors who shall become parties to the assignment, within a 
limited period ; a creditor who has had seasonable notice of 
the assignment cannot claim to become a party after such 
period, although no distribution has been made* before he ap- 
plies for the privilege, and the instrument contains no release 
to the debtor. — Phoenix Bank v. Sullivan^ ix. 410. 

7. A. assigns to B. by an indenture of two parts all his goods 
and chattels in trust to pay A.'s creditors, and B. covenants to 
perform the trust. Before any of the creditors have signed or 
assented to the instrument, B. is sumfnoned by one of them as 
A.'s trustee. Held, he should bd charged as trustee. — Viall 
V. Bliss if tr, ix. 13. 

8. An assignment for benefit of creditors, in order to be 
valid against an attachment by a creditor not a^party, must 
have been made bona fide^ and to satisfy or secure existing 
debts, or indemnify against liabilities, and have been assented 
to by creditors or sureties whose claims are equal to the prop- 
erty conveyed ; and the burden of proof is on the assignee to 
show an adequate consideration. — Russell v. Woodward^ ♦ 
X.408, 

9. Although an assignment is made by an indenture of two 
parts only, between the debtor and trustees, who are to pay all 
the creditors ratably, and though no release is required firom, 
or burden imposed upon, the creditors ; yet their assent cannot 
be presumed) it seems. — Jhid. 

2 
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10. If the indorsee and indorser of a note both become par- 
ties to an assignment made by the maker and containing this 
clause, ^' provided that nothing contained in the assignment 
shall he construed to impair or affect any lie7i or pledge, here- 
tofore created or obtained as security for a debt or claim due 
from the assignor," and also containing a general release to 
the debtor ; such release will notdischarge the indorser of the 
iiote. — Gloucester Bank v. Worcester, x, 528. 

11. And it matters not whether the instrument were first 
signed by the holder or the indorser. — Parsons v. Gloucester 
Bank, x. 533. 

12. A debtor assigned his property, for the benefit of credi- 
tors, consisting of real and personal estate and choses in ac- 
tion. After creditors had signed, whose demands exceeded the 
amount of real and personal property, but did not equal the 
whole amount of property conveyed ; the plaintiff summoned 
a debtor of the assignor by the trustee process. Held, the 
attachment of this debt should have precedence of the claims 
of creditors v/ho subsequently signed the instrument. — Brad- 
ford V. Tappan, xi. 76. 

13. A debtor assigned his property by deed-poll, in trust 
for payment of certain creditors named, in full, and of others, 
pro rata, who should in writing assent to the assignment. 
The property having been delivered to the assignee, but before 
he or any other creditors had so assented, the plaintiff sum- 
moned him in this action as trustee of the debtor. Held, he 
was chargeable as trustee ; and could not retain the property 
to pay his own or any other debt. — Brewer v. Pitkin &• trs, 
xi. 298. 

14. Before an assignment had been assented to by any 
creditor but the assignee himself, the goods were attached at 
the suit of other creditors. In an action of trespass by the 
assignee against the officer, held, the measure of damages was 
not the value of the goods, but the amount of the plaintiff's 
debt, which was less than that value. — Boyden v. Moore, 
xi. 363. 

15. A debtor, after reciting his inability to pay all his debts, 
and his desire to make a distribution of his property among 
his creditors in a certain manner, assigns to a trustee for that 
purpose a distil-house in Medford, and the land and wharf 
adjoining, and all the apparatus, *'and all the rum and other 
liquors whatsoever in the same distil-house, or on said wharf, or 
elsewhere on the premises, and all the casks, shocks, wood, 
stock, and other personal property whatsoever, being on the 
premises of or belonging to the debtor, and a certain lighter, 
and boat, &;c., and all the book accounts and debts due," &c. 
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At the time of making the assignment, the debtor had, on 
consignment, in the hands of a merchant in Boston, several 
barrels of rum ; before the sale of which, the present action, 
summoning the consignee as trustee of the debtor, was com- 
menced. Held, the rum did not pass by the assignment, 
under the words " personal property," these being limited to 
articles ** ejusdem generis " with those previously named ; and 
the trustee was charged. — Tucker v. Clisby 4* trs, xii. 22. 

16. Where an insolvent debtor assigns his property to a 
trustee, for the benefit of his creditors who shall execute the 
indenture of assignment, and thereby release their demands ; 
a creditor may execute it upon a condition precedent, the 
non-performance of which will avoid the effect of such ex:ecu« 
tion. — American Bank v. Doolittle, xiv. 123. 

17. Where a creditor executed an assignment, on condition 
that the property assigned was not then attached by any valid 
trustee process; held, a trustee process, served upon the 
assignee as trustee, in which there was a misnomer of his 
christian name, was still a valid process, and avoided the effect 
of the creditor's signature. — Ibid. 

18. In an action by such creditor against a joint promisor 
with the assignor ; held, the officer's return upon the trustee 
writ, stating that the person named as trustee was not to be 
found, but not mentioning any service upon the assignee, was 
not conclusive, and that the plaintiff might show such service 
by parol proof. — Ilnd. 

19. In an action upon a promissory note, it appeared that 
the defendant had assigned his property in trust to pay the 
note in suit, after payment of certain other debts ; that the 
assignment contained no express stipulation by the creditors ; 
that the plaintiff assented to, and claimed the benefit of, the 
assignment, but did not execute it, nor receive any share of 
the proceeds. Held, these facts were no defenoe to the ac- 
tion ,- but that the court might, in its discretion, delay judg- 
ment, to give opportunity for selling the property and applying 
the proceeds according to the instrument. — Rice v. Cailin, 
xiv. 221. 

20. All assignment for benefit of creditors described the 
property as a quantity of certain kinds of goods in the hands 
of certain persons named, and provided that a schedule of the 
property should be made out and annexed to the instrument 
" ks soon as may be." Held, such annexation was not a con* 
dition precedent to the operation of the release, nor did the 
omission to annex it avoid the release or the assignment ; but 
Che provision might be construed as a covenant by the debtor 
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to prepare and annex a schedule, when called upon to do it. — 
Emerson v. Knov\er^ viii. 63. 

21. Assignees for benefit of creditors are liable to a suit in 
equity by any creditor to whom they refuse payment of his 
dividend. — N. E. Bank v. Lewis, viii. 113. 

22. If they omit to pay preferred creditors in full, and ex- 
haust the funds by paying other creditors, one of the former 
class may maintain an action for his entire debt, although the 
payment was made inadvertently. — Ibid. 

23. Creditors, for benefit of whom an assignment is made, 
may claim dividends under it, without assenting or becoming 
parties, if neither is required by the instrurpent ; and they cannot 
lose their rights, without some waiver or refusal of them. — 
Ibid. 

24. Such waiver is not to be inferred from the prosecution 
to final judgment of a suit, upon which the creditor had made 
a previous attachment. — Ibid. 

26. It seems, the mere refusal of the president of a bank, 
which is one of the preferred creditors in an assignment, to 
become a party, is not alone sufficient proof of a refusal of the 
bank to accept the assignment. — Ibid. 



A. When it lies in general. 

B. For money had and received. 

C. For money paid. 

jD. For goods sold and delivered. 

E. To try title. 

F. In case of tort. 
O. Implied from acts. 



A. When it lies in general. 

To maintain assumpsit, there must be a privity between the 
parties, but it may be a privity in fact or in law. — Ellsworth 
V. Brewer J xi. 319. 
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B. For money had and received. 

1. A. being indebted to B., 0. without authority from B. 
obtains from A. his note payable to C. for the debt due B., but 
does not call upon A. for payment for several years, and in the 
mean time pays B. a part of the debt, and promises to pay him 
the remainder. B. may maintain an action for money had and 
received against C, notwithstanding A.'s note remains unpaid. 
— Fairbanks v. Blackingion^ ix. 93. 

2. Money paid by mistake, through ignorance of the law of 
another of the United States, may be recovered back. — 
Haven v. Foster^ ix. 112. 

3. Whether money paid under a mistake of law can be re- 
covered back, qu, — Ibid. 

4. A citizen of Massachusetts died here intestate, seised of 
real estate here and in New York, leaving a niece, the child 
of one of his sisters, and three nephews, the children of another 
sister, his heirs at law. By a statute of New York, the land 
in that state descended, one moiety to the niece, and the 
other moiety to the nephews. The niece (with her 
husband) and the other heirs sold land in New York by a 
joint deed of release and quitclaim, and the purchaser gave to 
the husband and the three nephews each a bond for one quar- 
ter of the purchase money, all parties being ignorant of the 
statute; which bonds were paid to the respective obligees. 
The husband brings assumpsit againist one of the nephews for 
one third of. one fourth of the purchase money. Held, the 
action would lie. — Ibid, 

6. So, the husband may recover of the nephew in the like 
proportion, where upon the sale of land in New York, a part 
of the consideration was paid at the time of the purchase, and 
divided equally among the four heirs. — Ibid, 

6. Held, though the defendant made use of the money, the 
plaintiff could recover interest only from the service of the 
writ, there having been no previous demand. — Ibid, 

7. The intestate mortgaged land in New York, as security 
for money to be lent to him by L. at successive periods, part 
of which was received by the intestate, and the rest by his 
widow as administratrix. By an agreement between her and 
the heirs, by which certain stock was placed under the control 
and management of the heirs, it was stipulated that this and 
other debts should be paid from the proceeds of the stock* 
Before sale of the stock, L.'s remedy against the administra- 
trix became . barred by st, 1791, c. 28, limiting suits against 
administrators, and his only remaining remedy was on the 



14 ASSUMPSIT. 

mortgage. The mortgaged land having been sold by the four 
heirs, in the manner first above mentioned, the purchaser gave 
them a bond to pay the debt to L., and for this purpose, when 
he paid the four bonds for the purchase money, he was allowed 
to deduct from each an equal sum ; and it was then agreed 
between the heirs and the administratrix, that the payment of 
the debt by the heirs should have the same effect upon the 
parties in interest as if it had been paid by her as administra- 
trix; it not being then certain that the personal estate would 
be sufficient to pay the intestate's debts. The purchaser 
neglecting to pay the debt, L. obtained payment by sale of a 
part of the mortgaged premises, pursuant to the laws of New 
York. Held, the plaintiff could not recover any thing of the 
nephew, on the ground that half of the debt to L. was paid 
by the land ; for if the plaintiff, knowing that his wife owned 
half of the land, would not have consented that the debt 
should be paid from this particular fund, the defendant, with 
the like knowledge, would have relied on the statute bar, and 
left the creditor to his remedy on the mortgage ; and although 
the personal estate here was liable for the debt, if the creditor 
had chosen to call on the administratrix, yet she was not 
bound to go into New York to relieve the mortgaged estate. 
— Ibid, 

8. The indorsee of a note may maintain assumpsit for 
money had and received against any prior party to the note. — 
Ellsworth V. Brewer, xi. 316. 

9. Tlie indorsee of a note may maintain an action for money 
had and received against the maker, although the latter signed 
it merely for the payee's accommodation, receiving neither 
money nor any other value for it. — Cole v. Cushingj viii. 48. 

10. A. advanced money on the outward cargo of a vessel 
bound to Hamburgh, the cargo for his security being shipped 
in his name, though really belonging to B., & C. the owners 
of the vessel. The car^o was sold at Hambnrgh by the 
agents of the owners. The ship sailed for Russia, and there 
took in a return cargo, which was shipped by D. & Co., the 
agents of B. & C, and paid for out of the proceeds of the 
outward cargo, which they had received from Hamburgh. 
D. & Co. took from E., the master, bills of lading, in which the 
cargo was to he delivered to order or assigns, and no freight 
was specified. D. & Co. indorsed the bills of lading to A. and 
transmitted them to him. But E. was ignorant of the indorse- 
ment. During the voyage home, the vessel was forced to put 
into Copenhagen, and seven bundles of hemp were taken out, 
which, as it could not be restowed, was left by [E. with mer- 
chants there, with or(]liers to have it sold, and the proceeds 
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sent to London to the credit of B., the principal owner. The 
proceeds were accordingly remitted, and received by B., who 
failed before the ship's return to the' United States, but the 
master was ignorant of the failure when he gave these orders. 
A. brings assumpsit against E. for money had and received to 
recover the proceeds of the hemp. Held, that E., being igno- 
rant of A/s interest in the cargo, was justified in ordering the 
proceeds of the hemp to be credited to B., and that the action 
would not lie. — Low v. De Wolf, viii. 101. 



C. For money paid. 

1. The plaintiff, having purchased a ship for a contemplated 
voyage, sold one half of it to the defendant ; and it was agreed 
that they should furnish and own, each one moiety of the 
cargo and voyage. The ship was to be fitted out under the 
agency of B., and in order to raise the necessary funds, the 
plaintiff drew, and the defendant indorsed, a bill of exchange 
on the master at the foreign port. The plaintiff took the bill 
and gave the defendant a receipt, in which he agreed to nego- 
tiate the bill, and to deposit the proceeds with B. on the joint 
account of himself and the defendant. The plaintiff nego- 
tiated the bill, and paid over the proceeds to B. The 
bill was afterwards protested, but the defendant not duly 
notified. The ship, on her return, was sold, together with the 
cargo, under the direction of B., and the proceeds came into 
the plaintiff's hands. Held, that although the defendant was 
not liable on the bill itself, yet between him and the plaintiff 
it was a mere instrument to raise funds for both, and if the 
plaintiff should pay the bill, he might recover of the defen- 
dant one half the difference between the net proceeds of the 
ship and cargo and the proceeds of the bill ; but, not having 
paid it, that he could recover nothing. — Gardner v. Cleve- 
land, Ix. 334. 

2. A note signed by many promisors was taken up by a part 
of them, by giving their own joint and several new note. 
Held, this was such a payment, as authorized a suit for con- 
tribution by the signers of the last against a co-promisor in the 
first note. — Chandler v. Brainard, xiv. 285. 

3. Held, the signers of the last note might join in the 
suit, the note having been taken on their joint credit. — 
Ibid. 
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D. For goods sold and delivered. 

The defendant agreed with one S. to take goods of him to 
be man u fact 11 red for S. by the plaintiffs. Goods were sent 
by the plaintiffs to the (defendant, who credited them to S., 
and afterwards accounted with him for them on settlement. 
The plaintiflfs, seasonably knowing of the credit given to S., 
did not notify the defendant, until after the settlement, that 
the goods were delivered on the defendant's account, and not 
that of S. Held, the defendant was not liable to the plain- 
tiffs for goods sold and delivered. — Farwell v. Smithy xii. 
83. 



E. To try title. 

Where land of two tenants in common was sold by th^m, 
and one brought assumpsit for his share of the proceeds against 
the other, and in an agreed statement of facts the parties set 
forth the proportions in which they owned the land ; held, the 
objection that title to land was drawn in question in the action 
of assumpsit did not apply. Haven v. Foster^ ix. 112. 



F. In case of tort. 

1. One disseised cannot during the disseisin maintain as- 
sumpsit for the proceeds of trees cut upon the land and sold. 

— Bigelow V. Jones, x. 161. 

2. Where one wrongfully takes the chattel of another, man- 
ufactures it into a new form, sells and receives the price for 
it ; he is liable to the owner as for money had and received. — 

Gilmore v. Wilbur, xii. 120. 

3. If a person, acting without authority as agent for the 
owner of goods wrongfully taken, receives others as indemnity, 
and converts them into money ; the owner may affirm the 
agency and sue for money had and received. — Ibid. 

4. Tenants in common must join in assumpsit, when a tort 
to the common property is waived, and they sue in contract. 

— Ibid. 

6. When a tort is waived, joint trespassers may be joined in 
assumpsit. — Ibid, 



ATTACHMENT. 17 

G. Implied from acts. 

1. One who had contracted by two' bonds with a husband^ 
to pay him and his wife an annuity during their lives and the 
life of the survivor, devises land, upon condition that the 
devisee shall pay whatever may become due from year to year 
to the annuitants, according to the testator's contract with 
them. Held, by accepting the devise, the devisee became 
personally liable for the annuity, and to an action of assump- 
sit by the wife, she having survived her husband. — Felch v. 
Tat/lor, xiii. 133. 

2. The defendant received a mortgage of the land from the 
devisee, with a covenant against all incumbrances except the 
above-named condition ; entered and foreclosed ; and after- 
wards sold the land before commencement of this suit. Held, 
the plaintiff might recover of him all the arrears which fell 
due between his taking possession and the commencement of 
suit, with interest from the date of the writ. — Ibid. 



A. What may be attached. 

B. How an attachment may be made, preserved, or 

abandoned. 

C. Effect of an attachment. 

D. When an attachment is valid or void against subse- 

quent attachments ; and of defences by sub- 
sequent attaching creditors. 



i. What may be attached. 

1. There are many cases, where property cannot be at- 
tached, as belonging either to the general or special owner. — 
Mddrum v. Snow, ix. 445. 

2. Goods, held by a United States collector for duties, 
cannot be attached for a private debt of the importer. — Dennie 
V. Harris, ix. 364. 

3. Where a sheriff made a supposed attachment of goods 
on which the duties had not been paid nor secured, and offered 
to pay them, which offer the collector declined, and, the goods 
being put into the custom-house stores, the public store-keeper 

3 
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gave the sheriflF a certificate that he held them subject to the 
sheriff's order; held, tjie sheriff could not maintain trover 
against one who subsequently took them, the keeper's certifi- 
cate being illegal and void, and the sheriff having no actual 
possession. — IIM. 

4. By a parol contract between B. and the plaintiff, B. was 
to cultivate the plaintiff's land, find part of the seed, harvest 
the crop, take one half as a reward for his services, and 
deposit the other half wherever the plaintiff should order. 
Before the crop was harvested, B. failed and absconded. Held, 
B. had no attachable property in the crop. — Chandler v. 
Thurston, x. 205. 

6. Printing types and forms are not such ^* tools of trade " 
as the law exempts from attachment. — Danforth v. Wood- 
ward, X. 423. 

6. By a custom among brewers and retailers of beer, as it 
cannot safely be removed in warm weather, the brewer in the 
spring delivers to the retailer such quantity of beer as he ex- 
pects to retail in the ensuing season. The barrels belong to 
the brewer, and when emptied are to be returned to him. 
The retailer pays, for all the beer that he sells, the price at 
which it was originally furnished. Any loss of the beer either 
by souring or by accident falls on the brewer. Whatever re- 
mains on hand at the end of the season, the retailer may re- 
turn, but, if he does not, the brewer cannot claim it. Payment 
is never made in advance. The profits of retailing belong to 
the retailer, and he bears all losses by bad debts. The brewer's 
price of beer never varies. Held, that beer so delivered could 
not be attached as the property of the retailer. — Meldrum v. 
Snow, ix. 441. 

7. If the sale of the beer is stopped by the acts of the re- 
tailer, his right to retain ceases. And where the beer was 
attached as the property of the latter, and he assigned all his 
interest in it to the brewer; held, the brewer had such a prop- 
erty in the beer as would enable him to replevy it from the 
officer. — Ibid. 

8. The plaintiff had goods of his own, mingled with and 
not distinguishable from those of another person, and the 
plaintiff's goods were attached in a suit against the latter. 
Held, he could not maintain trespass (nor, semble, any action) 
against the officer. — Shumway v. Rutter, viii. 443. 

9. But if the plaintiff after the attachment designated and 
demanded his own goods, a subsequent sale of them by the 
officer is a conversion. — Ibid. 
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10. The plaintiff showed to the officer a bill of sale of arti- 
cles, of the same kind with others attached by him, with 
which they were undistinguishably mingled. Held: the offi- 
cer had a right to give up the least valuable articles corre- 
sponding with such bill of sale. — Ibid. 

11. If a creditor, having two demands against a tenant in 
common, attaches upon one of them all his undivi4ed inter- 
est, and then partition is made ; he may upon the other attach 
the debtor's several share. — JUTMechan v. Griffingj ix. 637]. 



B. How an attachment may be made, preserved, or 
abandoned. 

1. If an officer break the outer door of a dwelling-house, 
against the prohibition of the owner, and for the avowed pur- 
pose of attaching his property, the attachment is void. — Ilsley 
V. Nichols f xii. 270. 

2. The mere return of an officer that he has attached real 
estate is a sufficient attachment without any other act what- 
ever. — Taylor v. Mixter, xi. 341.* 

3. Whether the description of the land should be as certain 
as in case of a deed, may be doubted. — Whitaker v. Sumner, 
ix. 311. 

4. A return of having attached " all the right and interest 
of the debtor in any lands in the town of E." is a sufficient 
attachment of any lands in E. — Taylor v. Mixter, xi. 341. 

5. So an attachment of all a defendant's interest ''in a 
certain parcel of Ian d- situate on Pleasant street in Boston " is 
sufficiently certain, if he is interested in only one parcel there. 

— Whitaker v. Sumner, ix. 308. 

6. Parol evidence is admissible to show the parcel intended. 

— Ibid* 

7. Otherwise, if the defendant owned more than one parcel 
on that street. — Ibid. 

8. The nature of the possession, which an officer must have, 
of personal property attached, depends upon its character and 
situation. Ip general, he must have it under his control, and 
so placed, that it could not be removed without his knowledge. 
— Hemmenway v. Wheeler, xiv. 408. 

9. An officer attached a parcel of hewn stones, lying in the 
town of Worcester, on land of the Commonwealth, by going 

* Altered by Revised Statutes, p. 650, 
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among and upon them, and directed the creditor, who had 
receipted for them, and whost^ place of business was about 60 
or 60 rods from the place where they lay, and in view of a 
part of them, to take charge of them ; but they were not re- 
moved. No one was notified of the attachment, though there 
were persons at work or residing near, nor was any othisr means 
adopted for giving notoriety to the attachment. A few days 
after the attachment, a person was summoned as trustee in the 
same writ and informed of the attachment by the creditor, but 
requested not to speak of it, lest the debtor's credit should be 
injured. Another creditor, without notice, afterwards attached 
the stones. Held, the first attachment should prevail over the 
second. — Ibid* 

10. An officer went on board a ship with a writ, in order to 
attach goods as the property of a consignee ; and, the goods 
being in the lower hold covered up with others, he did not go 
below or see them, but paid the freight to the master, and left 
a keeper to take charge of the goods as attached, and made 
return that he attached them at the time when he went on 
board. The keeper remained on board several days, and took 
possession of the goods when they were hoisted from the 
hold. It seems, the proceedings of the officer while on board 
constituted a valid attachment, which was completed at that 
time. — Naylor v. Dennie, viii. 198. 

11. An officer, for the purpose of attaching hay in a bam, 
went within view of it, declared the attachment, and posted 
on the barn-door a notice of it. Held, a valid attachment. — 
Merrill v. Sawyer, viii. 397. 

12. Where the keeper of property attached abandons it, 
and it comes into the hands of an adverse claimant, the attach* 
ment is lost. — Carrington v. Smith, viii. 419. 

13. A mortgage was made of a factory and certain machine- 
ry "in preparation soon to be placed there," but no possession 
was taken of the property at the time, and the mortgagor 
remained in possession of the factory. A creditor of the 
mortgagor afterwards attached the machinery, and a keeper 
took charge of it, being a person at the factory. The keeper 
having absconded, the mortgagee took possession of all the 
real and personal property mortgaged. The attaching officer 
sold the machinery attached upon execution, and the mortga- 
gee brought an action of trespass against him. — Held, the 
plaintiff's title was perfected by his taking possessioii'Wf the 
property ; that the attachment was dissolved at the time of 
£^le on execution; and that the action was maintained. — 
Jbid, 
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14. A town house was built on land of the town, under a 
contract with the builder that the town should occupy a part 
of it at a certain rent, and have the right to purchase the 
house at an appraised value. Held, the house belonged to 
the builder as personal property, but might be validly attached, 
like real estate, without an actual taking by the officer. — 
Ashman v. Williams, viii. 402. 



C. Effect of an attachment. 

1. Where land descended to several children, one of whom 
was indebted to his father the intestate, and they made parti^ 
tion by deed, assigning to the debtor less than an equal part 
by the amount of the debt, and a creditor of the same debtor, 
not having notice of the partition, attached all the debtor's 
undivided share in the estate ; held, the attachment created a 
lien which was not defeated by the partition. — M^Mechan v. 
Griffingy ix. 537. 

2. If the partition had assigned to the debtor his full share, 
whether the lien would not have attached to the several share, 
jqu. — Ibid. 

3. Where an officer gives up goods attached to a receipter, 
who delivers them to the debtor, the latter may sell them, 
whether they continue subject to the attachment or not. And 
the receipter himself may be the purchaser. — 2>enny v. Wil- 
lard, xi. 519. 

4. If the attachment still holds, the general property passes, 
subject to the lien. — Ibid, 

6. Where the officer, after so giving up the goods, returns 
upon a subsequent writ a valid attachment of them ; he can- 
not contradict the return and deny the attachment. But he 
may prove that a third person was owner of the goods. — 
Ibid. 

6. Thus, where the receipter bona fide purchased them of the 
debtor, and afterwards the officer returned on a second writ 
merely that he had attached the same goods, and there was 
nothing in the instructions of the plaintiff in such writ to 
make the officer responsible for the ownership ; held, in a suit 
by the creditor against the officer for not levying his execution, 
the l9j^ might show the assignment of the goods as a de- 
fencc^*^ Ibid. 

7. Held, the second attachment being void, the creditor 
could not claim any sum paid by the receipter to the officer 
in discharge of his receipt. — Ibid, 
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8. An attachment of personal property constitutes merely a 
lien, the general ownership remaining in the defendant. 
Hence, if he can, without a trespass, deliver the property, he 
may sell it, subject to the lien, and the purchaser will hold as 
against subsequent attaching creditors. — Fettyplace v. Dutch, 
xiii. 388. 

9. Where wood and lumber upon a wharf were attached 
and entrusted to a keeper, and on Sunday morning the keeper 
left the wharf and returned in the afternoon, having in the 
mean time secured the property, in the mode usual on Sundays, 
by fastening the gates of the wharf j held, the attachment was 
not thereby dissolved. — Ibid, 

10. The keeper gave possession to the debtor, that he might 
convey the property, subject to the attachment.* Held, this 
did jiot vacate the attachment, and that the vendee should 
hold against subsequent attachments. — Ibid, 



D. When an attachment is valid or void against subse- 
quent attachments ; and of defences by sub- 
sequent attaching creditors. 

1. In order that a prior attachment may be valid against a 
subsequent one, the declaration in the first action should 
clearly set forth the demand intended to be recovered. — Fair- 
field V. Baldwin, xii. 388. 

2. And if a new count be filed, not appearing by the record 
to be for the same cause of action with the original declara- 
tion, and judgment be rendered upon such new count; the 
attachment is void against a subsequent attaching creditor. 
So held, where the original declaration contained only the 
common money counts, and new counts were afterwards filed 
upon promissory notes. — Ibid. 

3. Where the first action is founded upon two demands, the 
one genuine and the other fictitious, and judgment is rendered 
upon both ; the attachment is wholly void against a subsequent 
attaching creditor. — Ibid. 

4. The plaintiff, a subsequent attaching creditor, having 
come in to defend against the former action, under st 1823, 
c. 142, gave notice to the officer, who held the execution issued 
in the former action, not to levy it upon the property, because 
by the proceedings in that suit the attachment had been 
vacated ; but no indemnity was either asked or offered. The 
officer proceeded to levy the execution. The plaintiff, having 
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recovered judgment, put into the oflSicer's hands an execution 
to be levied upon the property, which he returned unsatisfied. 
In an action against the officer, the plaintiflf proved that new 
counts were filed in the former suit, and judgment recovered 
for distinct and fraudulent causes of action. Held, the plain- 
tiff might recover from the defendant the amount of his exe- 
cution, which was less than the property attached, with inter- 
est from the legal time of levying it. — Ibid, 

5. An officer, immediately upon receiving a writ, with direc- 
tions to attach certain real estate, made a memorandum of such 
attachment upon the writ, stating the day and month ; but 
his return, by mistake, mentioned the succeeding month. In 
the Court of Common Pleas, at the first term, he amended by 
leave of court. Held, the memorandum was something to 
amend by ; and that the amendment was legal, and valid as 
against another creditor, who attached the same property 
during the intervening time between the two periods men- 
tioned, and who had constructive notice of the first attach- 
ment. — Haven v. Snow, xiv. 28. 

6. -Held, that such notice must be implied from the fact, that 
the same attorney commenced both suits, and directed the 
priority of attachments. — Ibid. 

7. St, 1823, c. 142, admitting subsequent attaching creditors 
to defend against the suit of a prior attaching creditor, was 
intended to guard against collusion between the first attaching 
creditor and the debtor. Hence, in case of such defence, the 
party defending is not confined to those grounds which could 
be set up by the debtor himself.* — Carter v. Gregory, 
viii. 166. 



Mttovmti. 



The phrase "power of attorney" implies a power under 
seal. — Cutler v. Haven, yiii. 490. 



I; 

1. St. 1822, c, 87, imposing a duty on sales by auction, does 
not embrace a lease thus made. — Sewall v. Jones, ix. 412. 

2. Aliter (semble) with the transfer in this mode of an ex- 
isting leasehold. — Ibid. 

* See Rev. St. 667. 
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1. The action of debt on a bail-bond is not taken away by 
st 1784, c. 10, it seems; but it does not lie after one year from 
final judgment against the principal. — McRae, v. Mattoorty 
X. 49. 

2. Since held, that debt does not lie upon a bail-bond. — 
Crane v. Keating^ xiii. 339. 

3. No action lies in this state upon a bail-bond given in 
another state. — McRae v. Mattoon, x. 49. 

4. The plaintiff, having arrested his debtor and taken bail, 
before judgment in the action covenanted with the former, 
that he would not arrest him on any writ or execution within 
four months. Held, this covenant was a mere collateral 
promise, which would not prevent a seizure on execution or 
surrender by the bail, and therefore did not discharge the 
latter. — Fullam v. Valentine^ xi. 156. 

5. If, by the law and usage of another of the United States, 
the bail is so far a party to the proceedings ' against his princi- 
pal, as to be bound to take notice of them and also of the 
subsequent proceedings against himself; in an action brought 
here, upon a judgment recovered against the bail on scire 
facias issued after he had left the other state, the bail cannot 
object that he had no notice of the scire facias. — McRae v. 
Mattoon^ xiii. 53. 

6. One justice of the peace has no authority to admit to 
bail a person committed by another ; and a recognisance taken 
for such purpose is void. — Commonwealth v. Canada, xiii. 
86. 

7. Whether the justice who made the commitment has such 
authority, qu, — Ibid. 

8. An amendnjent, though introducing a new cause of ac- 
tion, does not discharge bail, if judgment is rendered only 
upon the original demand. — Seeley v. Brown, xiv. 177. 

[See Miller v. Clark, viii. 412.J 

9. In an action against a sheriff for not delivering over a 
bail-bond, the debtor having avoided, the defendant cannot 
prove in mitigation of damages the debtor's insolvency since 
the judgment ag£^inst him. — Seeley v. Brown, xiv. 177. 

10. In indebitatus assumpsit upon a promise to L. & H., 
the defeihiant wfis attached to answer to " L. & H. and one 
R, deceased, copartners doing business under the firm of R. L. 
& H. ; " and the declaration alleged a promise to pay '^ L. &, 
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H. the surviving partners of the said firm of R, L. !f £f." 

The plaintijff amended by striking out the words above ital- 
icised. Held, this did not discharge the bail. — Lord v. Clark. 
xiv. 223. 

11. One who has become bail in another state may take his 
principal in Massachusetts. — Commonwealth v. Brickettf 
viii. 138. 



A. Common carriers. 

B. Inn-keepers. 

0. Letting and hiring. 
D. Pawn or pledge. 



A. Common Carriers. 

1. A common carrier is bound to carry goods in the 
manner and position designated by his employer ; and if he 
deviate from such direction and a loss or injury happen, he is 
answerable, unless he can show that it wholly arose from the 
act of God or the public enemy, or from the act or fault of 
the owner himself. — Hastings v. Pepper^ xi. 41. 

2. Thus, where a carrier received a box containing a glass 
bottle of oil of cloves, and the box was marked " glass, with 
care, this side up ; " held, he was chargeable for a loss of the 
oil, occasioned by his deviating from this direction. — Ibid. 

3. In an action against the proprietors of a stage-coach, the 
declaration averred, that the defendants "so carelessly and 
negligently provided, fitted out, managed, and conducted their 
stage-coach, that while they were driving and conducting the 
same, it broke down," and thereby injured the plaintiff, a pas- 
senger. The evidence showed that the injury arose from a 
defect in the nut to one of the wheels, whereby the wheel 
came off. Held, the proof supported the declamtion. — Ware 
V. Gay ei'Al. xi. 106. 

4. Held, the declaration was sufficiently certain, without 
alleging in what point the defendants were negligent in pro- 
viding and fitting out the coach. — IMd. 

5. Held, that as the accident occurred on a good, plain, and 
level road, with moderate driving, and without any contact 

4 
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with another object, it should be presumed to arise from the 
negligence of the defendants, and the burden was on them to 
show the contrary. — Ilnd. 

6. When a package is delivered to a common carrier to be 
transported, the value of its contents need not be stated, unless 
inquiry is made upon the subject. — Phillips v. Earle, viii. 
182. 

7. -If, however, upon inquiry made, there be any misrepre- 
sentation or fraudulent concealment, and if a loss happen with- 
out the carrier's fault ; he is not liable, it seems. — Ibid. 

8. A package was delivered to the agent of a stage com- 
pany, at the post-office where the stage was standing, and not 
at the company's office, to be carried from Boston to Hartford. 
The agent upon receiving it entered it on the way-bill, having 
previously directed the person in charge of the package to 
bring it to the post-office. The package was lost before reaching 
Hartford. Held, the delivery at the post-office being assented 
to by the agent, the stage owners were liable for the loss. — 
Ibid. 

9. The package was directed to a person at Hartford, who 
was absent when the coach arrived, and for several days after. 
Held, as the package did not arrive, such absence did not dis- 
charge the defendants from their liability. — Ibid. 



B. Inn-keepers. 

1. An inn-keeper is regarded as an insurer of the goods of a 
guest, and is answerable for them, unless they be lost by act 
of God or the common enemy, or by the neglect or fault of 
the guest. — Mason v. Thompson, ix. 280. 

2. In case of loss, if the guest is a servant of the owner, 
the latter may bring a suit against the inn-keeper. — Ibid. 

3. One who hired the goods may be regarded as a servant 
of the owner. — Ibid. 

. 4. If a horse, chaise, and harness are delivered to an inn- 
keeper, and be*receives no separate compensation for keeping 
lhe*^4»ro last, he is still liable for the loss of them, the pay- 
ment for the horse including a compensation for the whole. -^ 
Ibid. 

5. One who intrusts his horse to an inn-keeper to be fed is 
» guest, though he himself neither lodge nor receive refresh- 
ment at the inn. — Ibid. 
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6. If an inn-keeper, being also a livery-stable keeper, re- 
ceives a horse to be fed, without giving notice that he receives 
it in the latter capacity, he is liable as inn-keeper for the I9S9 
of it. — Ibid. 



C. Letting and hiring. 

The defendant hired a horse to go a certain distance, and 
went beyond it ; and the plaintiff, the owner, afterwards re- 
ceived payment for the whole distance travelled. Held, that 
although there was a conversion of the horse by the defen- 
dant, yet the plaintiff by his subsequent acts had waived his 
right to an action of trover, but might bring an action on the 
case for any ill usage of the horse. — Rotch v. Hawes, xiL 
136. 



-D. Pawn or pledge. 

1. Where a creditor has collateral security for his debt, he 
is not confined to rest exclusively upon such security for re- 
payment, but may look to the general credit of his debtor, and 
have his action, unless there is some agreement, express or 
implied, to give time, or to look to a particular fund. — Beck- 
with V. Sibley f xi. 484. 

2. The purchaser of goods, having left them in the ware- 
house of the seller for safe keeping, obtained from the plain- 
tiffs an advance of money, giving them as security an order 
on the seller for the goods, which had been accepted 
by the seller, and purported to be for value received. 
Soon after, by agreement, the goods were sent to the plaintiffs' 
store, where ihey were put up at auction, but not sold. The 
vendee, after suggesting to the plaintiffs that it would be 
better to send them back to the vendor's warehouse, requested 
the vendor to send for them, which he did. They were ac- 
cordingly so returned, the plaintiffs still holding the accep- 
tance. The vendor afterwards removed the goods, with the 
vendee's consent, to another warehouse of the former, and 
while there, the plaintiffs not having been repaid their advan- 
ces, they were attached by the vendor and others as the ven- 
dee's property. The plaintiffs demanded the goods from the 
officer, who refused to give them up. Held, the plaintiffs had 
a special property in the goods as pledgees, the vendee having 
the general property ; that the words " value received " in the 
order were notice to the vendor of the plaintifl^' lien ; that he 
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received the goods, when sent back to him, as bailee of the 
plaintiffs ; that they were not committed by any misrepresen- 
tation of the vendee to the vendor, that their claim was extin- 
guished, and might maintain trover against the officer. — 
Jones y. Baldwin, xii. 316. 

3. A transaction cannot operate as a mortgage rather than 
a pledge of personal property, imless it can be made to appear 
that it was the intention of the parties that the legal property 
should pass, liable to be defeated by the performance of a con- 
dition. — Ibid. 320. 

4. Certain manufacturers of cloth agreed to give to the 
defendant, one of their creditors, security for his debt ; and 
for that purpose authorized one of their workmen to select 
and hold a certain number of pieces of cloth for the use of the 
defendant. Some weeks afterwards, this workman, at the 
defendant's requisition, selected the pieces and removed them 
to another room in the factory, in which he worked, giving 
notice to one of the mahufacturers and to his own attendants. 
The goods were afterwards attached by another creditor of 
the manufacturers. Held, the defendant had a lien, valid 
against the attachment. — Sumner v. Hawlet, xii. 76. 

5. Held, that such lien did not require a removal of the 
goods from the factory ; but only a legal custody on the part 
of the bailee at all times, which would enable him to give 
notice of the lien to a purchaser or attaching creditor, and 
remove the goods whenever the interest of the pledgee re- 
quired it. — Ibid. 

6. Held, the lien was valid, although the goods, when 
selected and laid out, were unfinished, and to be finished by 
the keeper at the expense of the manufacturers. — Ibid. 



1. It being the usage of banks to issue certificates of stock, 
a stockholder may claim such certificate, unless there be some- 
thing shown to repel the presumption of a right arising from 
this usage. — Hussey v. Manufrs. 4* Mechanics^ Barik, x. 
415. 

2. Bank shares are to be attached and sold on execution, 
according to the provisions of st. 1804, c. 83, pertaining to 
corporations in general, unless the charter of the particular 
bank specify some other mode. — Ibid. 
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3. An original subscriber for ninety shares of $100 each in a 
bank, paid towards an instalment of 80 percent, on the shares, 
and interest thereon, the sum of $2760, drew a draft in favor 
of the bank for the balance, and transferred to the bank "all 
his right and title to and interest in ninety shares iti the 
capital stock of the bank, excepting and reserving $2750 in 
said stock as collateral security for the payment of the draft." 
The draft was never paid, and the bank never passed to the 
credit of the drawer any stock, nor gave him any certificate 
or scrip for shares. Thirty-four shares were sold on an exe- 
cution against him, and the- purchaser tendered to the bank 
a further instalment of 20 per cent, on them, and demanded 
a certificate ; which the bank refused, the original subscriber 
being then indebted to them for more than $2750, indepen- 
dently of the transaction respecting the shares. Held, the 
original subscriber was once the owner of ninety shares, and 
by virtue of the reservation in his conveyance to the bank, an 
amount equal to 34 shares of the par value of $80 per share 
remained his property, and was liable to seizure and sale on 
execution. — Ibid. j 

• 

4. Held, also, the title to the shares was not affected by the 
bank's having applied the payment of $2750 to another and 
independent debt ; they having no right so to do. — Ibid. 

5. Held, an action on the cEise was the proper remedy for 
non-delivery of a certificate ; and the measure of damages 
was the value of the shares at the time of refusal, with inter- 

! est till judgment. — Ibid. 

I 6. Whether a bank can make a by-law valid against credi- 
tors, that the stock of every stockholder shall stand pledged 
to the bank for what he may at any time owe them, qu. — 
Plymouth Bank v. Bank of Norfolk, x. 454. 

7. The plaintiffs, having gone with an officer to attach the 
shares of a stockholder, were informed by the cashier, that under 
such by-law the shares were pledged for a loan for their full 
value, and also that the debtor had assigned them to another 
creditor, who had exhibited the assignment, the certificate of 
' stock, and a power of attorney to transfer it, and had demanded 
of the bank to have the shares transferred on the books, which 
they had refused, claiming to hold them for themselves. The 
plaintiff completed the attachment, caused the shares to be 
sold on execution, and bought them. In an action by the 
plaintiffs against the bank for refusing to transfer the shares; 
held, either the pledge or the assignment was good, and there- 
fore the plaintifis had no ground of action. — Ibid. 
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8. Where the owner of bank-stock assigns it to two persons, 
and gives one of them a power of attorney to transfer it on the 
books, the power is valid, whether it authorizes a transfer to 
both of the assignees or to the attorney alone. — Ibid. 



1. A note of particulars furnished to one indicted as a com- 
mon barrator, stating that upon his trial evidence will be given 
concerning a complaint "before A. B. Esquire," sufficiently 
designates a proceeding, where the complaint was made to 
another magistrate, and the warrant issued thereon was returned 
to A. B. for a hearing. — Comtnonwealth v Davis, xi. 432. 

2. On the trial of such indictment, the order of a magistrate, 
requiring a person complained against by the defendant to 
recognise for his appearance before a court of competent juris- 
diction, is not conclusive evidence of probable cause for 
making the complaint. — Ibid. 

3. It is sufficient to charge the defendant, in the indictment, 
generally as "a common barrator." — Ibid, 



1. Where a bond, taken by a Justice of the Peace from the 
putative father of a bastard child, is returned to court at the 
next ensuing term, when the complaint is also entered on the 
docket, and, the child not being born, a continuance is entered 
on the docket ; and the bond is well continued under st. 1785, 
c. 66, s, 2, though no continuance be entered on the instrument 
itself. — Adams v. Whiting, xii. 196. 

2. In order to give legal effect to such continuance, it is not 
necessary that the sureties should assent ; it is sufficient that 
they do not object. — /Wd. 

3. Such complaint, though in some points of form a crimi- 
nal prosecution, is in substance and eflFect a civil suit. — Wil- 
bur V. Crane, xiii. 284. 

4. Whether a married woman can sustain such complaint, 
qu. She cannot, without joinder of her husband. — Ilnd. 
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5. Whether such complaint, made by the wife alone, is voidy 
or only voidable by plea in abatement ; the discontinuing of 
it is no sufficient consideration for a promissory note made by 
the defendant. — Ibid, 

6. A receipt and discharge, given .by the wife, is void ; and 
no consideration for such note. — Ibid. 

7. If such note were valid, the husband might release it. 
— Ibid. 

8. Even though given to a third person in trust for the 
wife. — Ibid. 

9. The mother of a bastard child is a competent witness, 
upon a complaint for its support under st, 1785, c. 66, s. 2, 
if she continues constant in her accusation from the time of 
examination before the justice, although, during pregnancy 
and before such examination, she denied that the party ac- 
cused was the father of the child. — Maxwell v. Hardy, viii. 
660. 

10. The objection goes to her credit, not to her compe- 
tency. — Ibid. 



A. Nature of bills and notes. 

jB. Consideration of bills and notes. 

C. Construction of, and evidence in relation to, bills 

and notes. 

D. Indorsement of bills and notes. 

E. Time of payment of bills and notes. 

F. Demand and notice. 

0. Alteration of bills and notes. 

H. Actions upon bills and notes, and defences thereto. 



A. Nature of bills and notes. 

1. A bill drawn by an inhabitant of one of the United States 
upon an inhabitant of another is a foreign bill. — Phcenix 
Bank v. Hussey, xii. 483. 

2. The delivery of a donor's own note payable to the donee 
cannot constitute a '' donatio caus& mortis " to the latter. — 
Parish v. SUmCf xiv. 198. 
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B. Consideration of bills and notes. 

1. Oae of two partners having died, the survivor continued 
to sell the stock, and in order to close the partnership con- 
cerns, he purchased from the executor of the deceased partner, 
at a fair valuation, the stock remaining unsold, and gave hira 
three promissory notes for the amount. Some time afterwards, 
the survivor balanced the books, and for the balance against 
him gave to the executor other notes. All the notes were 
paid, except one of the three given for the stock, and the 
executor, in settling his account in the Probate Court, charged 
himself with the amount of that note. In an action brought 
by the executor against the survivor on a note given in renewal 
of that note, held, that although from errors in the partnership 
accounts the defendant had now paid the executor more than 
was due to the estate of the deceased partner, the original 
note was not without consideration, nor the note given in 
renewjal. Also, that the defendant could not off-set a claim 
arising from such errors. — 1. Because he had not filed it ac- 
cording to the statute ; 2.. Because the demands were not 
between the same persons in the same right ; 3. Because the 
claim was barred by the lapse of more than four years since 
the plaintiff gave bond as executor. — Grew v. Burditt^ ix. 
265. 

2. The plaintiff having attached land on the ground that 
a previous conveyance of it from his debtor to the defendant 
was void against creditors, the plaintiff and defendant entered 
into a written agreement to submit the difference between the 
plaintiff and his debtor to three arbitrators, and abide their 
judgment ; and similar promissory notes were made by the 
plaintiff and defendant to each other, and left with one of the 
arbitrators, to be delivered up against the party who should 
fail to perform his agreement: whereupon the plaintiff, at the 
defendant's request, relinquished his attachment and discon- 
tinued his suit, the debtor having absconded. The defendant 
having failed to perform his agreement, the notes were deliv- 
ered to the plaintiff. Held, in a suit upon one of them, that 
it was for valuable consideration, and might be enforced at 
law ; but also that it was in the nature of a penalty^ and the 
defendant might show as the measure of damages the sum 
actually due the plaintiff from his debtor. — Kellogg v. Curtis^ 
ix. 534. 

3. The general rule is, that in regard to negotiable instru- 
ments, a consideration is implied by law, not only as between 
the promisor and promisee, but also as between each indorser 
and indorsee. — Church v. Barlow^ ix. 650. 
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4. A note given by a partner, in the name of the firm, for 
his individual debt, was delivered by the payee to the defen- 
dant, the other partner, to secure it by an attachnient in the 
payee's name, upon the defendant's guaranteeing payment of 
it. Held, there was a suflScient consideration for the guaranty ; 
and as the defendant, when he gave it, knew the consideration 
of the note, he could not object that he erroneously supposed 
himself liable. — Flagg v. Upham^ x. 147. 

6. The defendant and B. exchanged their negotiable notes, 
the dates, sums, and times of payment being the same. B. 
raised money upon the defendant's note by pledging it to 
M., and, after it became due, the defendant signed another as 
surety for B. for the purpose of redeeming the first note, 
directing B. to use . it in that way and return him the 
first note. B. discounted the ne\V note, and with the 
money took up the old one, but instead of returning it to 
the defendant passed it to the plaintiflF. Held, in a suit by 
the plaintiff against the defendant, that the note was founded 
on a valid consideration, that the money paid M. was B.'s, and 
not the defendant's, and therefore that B. might pass the note 
to the plaintiff, so as to give him a right of action. — £a^o» 
V. Carey ^ x. 211. 

6. A note, founded upon two distinct considerations, one 
valid and the other not, as between the original parties or 
their representatives, will be apportioned, and the holder re- 
cover only the amount of the valid consideration ; and in case 
of uncertainty as to the relative proportion of the considera- 
tion, the question is for the jury to settle. — Parish v. Stone, 
xiv. 198. 

7. The defendant gave a note for the purchase of a patent 
right, which proved to be void ; the seller covenanting that 
he had good right to sell and convey the patented privileges, 
and would warrant them againt the claims of all persons. 
Held, notwithstanding the covenant, the note was void for 
want of consideration. — Dickinson v. Hall, xiv. 217. 

8. Held, that it did not vary the case, that the seller be- 
lieved the patent valid at the time of sale. — Ibid, 

9. So it is a good defence to a note given for the purchase 
of land, conveyed with warranty, that the title has wholly 
failed ; the suit being brought by the promisee of the note. — 
Rice V. Goddardf xiv. 293. 

10. This is also a good defence, where the suit is brought 
by one to whom the note was assigned when over-due, although 
the maker before the failure of title have promised him to 
pay it. — Ibid. 

5 
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11. If one become surety for another, with a promise ex- 
press or implied to pay the debt ; this is a valid consideration 
for a note from the principal to the surety, payable on demand. 
— Little V. Ldttle, xiii. 426. 

12. Such note may be sued immediately, though the debt 
for which the plaintiff is surety is not due ; but the measure 
of damages will be the amount paid by the plaintiff upon that 
debt, before the trial of this action. — Ibid. 



C. Construction of, and evidence in relation to, bills 
and notes. 

1. At the bottom of a promissory note on demand, was 
written this memorandum, — '* one half payable in 12 months, 
the balance in 24 months." Held, either party might offer 
parol proof, when, by whom, and under what circumstances 
the memorandum was written. — Heywoodv, PerriUj x. 228.' 

2. It appearing that the memorandum was affixed before 
delivery of the note, held, the contract must be construed 
wholly by its written terms, and parol evidence could not be 
offered of an agreement, that the note was to be on time only 
in case the promisor remained solvent. — Ibid. 

3. Held also, that there was no such repugnancy in the 
written terms as to avoid the note : but the memorandum 
limited and controlled the words '^ on demand," making them 
to mean, on demand after the time prescribed. — Ibid. 

4. Held also, that the memorandum did not constitute an 
independent contract, for breach of which* the maker of the 
note might recover damages; but was a substantial part of 
the note. — Ibid. 

5. Where a memorandum, unsigned, but in the hand-writ- 
ing of the promisee's attorney, is written at the bottom of a 
note, and relates to the mode of payment, and is favorable 
to the signer, it is presumed to have been written at the same 
time with the note, and makes part of the contract. — Make- 
peace v. Harvard College j x. 303. 



D. Indorsement of bills and notes. 

1. Ati indorsement may operate as a transfer of the note, or 
as an authority to collect ; it is therefore competent to show 
by other evidence, where the fact becomes material, whether 
it operated in one way or the other. — Church v. Barlow^ 
ix. 650. 
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2. Accommodation indorsers have the same relative rights 
and duties with business indorsers; hence a subsequent in- 
dorser, due notice being given, who takes up the note, may 
recover the whole amount, and not a mere contribution, from 
a prior indorser. — Ibid, 547. 

3. Two of three persons to whom a note is made payable 
may legally transfer it to the third and a stranger ; and a sub- 
sequent indorsement by the third payee to the stranger will 
clearly pass the note to the latter. — Goddard v. Lyman^ 
xiv. 268. 

4. l.j an indorser of a protested bill, after a sufficient oppor- 
tunity to ascertain the circumstances of the presentment, 
protest, and notice, promised M., a subsequent indorser, who 
had taken up the bill, to repay him. I. afterwards received 
the bill from M., proved it in his own name against the estate 
of the drawees who had failed, received a dividend upon it 
and retained the bill. Held, L was liable on the promise to 
repay M., unless he could show it to have been made under a 
mitftake of facts. — Martin v. Ingersoll^ viii. 1. 

6. Where a note has several blank indorsements, and the 
holder sues the maker, and writes over the name of the first 
indorser an order to pay himself, this is no discharge of the 
subsequent indorsers, whose names are not erased. Hence, one 
of them, on taking up the note, may sue any prior party. — 
Cole V. Cushing, viii. 48. 

6. Where a note is made by A. payable to B., and C. at the 
same time indorses it, C. is in law a promisor, and may be 
sued as such. — Baker v. Briggs, viii. 122. 

7. It seems, the indorsment itself, without other evidence, 
constitutes O. a surety. — Ibid. 



E. Time of payment of bills and notes. 

1. A note, payable on demand, but not to draw interest 
during the life of the promisor, may be sued immediately. 
Hence the statute of limitations begins to run against it from 
the date. — Newman v. Kettelle,' xiii, 418. 

2. A note payable "on demand, with interest after four 
months," is due immediately ; and parol evidence is inadmissi- 
ble, that it was not to be called for within the four months. — 
Ibid. 
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F. Demand and notice. 

1. Where a note is held by a bank, notice to an indorser 
must either be according to the general law, or strictly con- 
form to the usage of the bank. — Boston Bank v. Hodges^ ix. 
420. 

2. It is the usage of the banks in Boston, to send notice to the 
maker on the last day, exclusive of the days of grace, and. on 
the last day of grace, after bank hours, in case of non-payment, 
a notice to the maker and indorser. A bank holding a note 
had sent the first notice to the maker in the usual manner, and 
on the last day of grace, before banking hours commenced, 
sent another notice by mail to the maker, and immediately 
before banking hours commenced, notified the indorser of the 
dishonor of the note. Held, the indorser was discharged. — 
Ihid. 

3. A note, indorsed by the defendant and the plaintiffs, and 
discounted at a Bank in Connecticut, was indorsed by the 
cashier to the cashier of a bank at New York, where tbfe 
maker lived, and there a notary public demanded payment^f 
the maker, which being refused, he sent notice of non-payment 
to the cashier of the Connecticut Bank, who immediately sent 
notices tb the defendant and the plaintiffs, and the plaintiffs 
paid the note at that bank. Held, the Connecticut Bank was 
the holder of the note at the time of its dishonor, and there- 
fore the notary was their agent ; and the notice to the defen- 
dant being by the usual course of the mails, though later than 
if sent direct from New York, was sufficient. — Church v. 
Barlow y ix. 547. 

4. A bill, indorsed in blank by the payees, but made paya- 
ble to a particular person by the last indorsement, was pre- 
sented to the drawee for payment by the last indorser, who 
was bona fide in possession of the bill. Held, the presentment 
was sufficient to charge the prior indorsers. — Bachellor v. 
Priest^ xii. 399. 

5* It seems, a bill payable in a certain time from date, may 
be presented for acceptance at any time, before it falls due. 
Thus, a bill drawn at Boston, April 23, upon a merchant in 
New York, payable in four months, may be presented for 
acceptance on July 13. Whether it is otherwise with bills 
payable in a certain time after sight, qu. — Ibid. 

6. A note made payable '*at either of the banks in B.," 
there being a larg-t number of banks in B., is not payable at a 
place certain. Hence, it seems, the holder of the note is bound 
to notify the maker where it is to be found. — North Bank v. 
Abbot, xiii. 465. 
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7. Where a note is made payable at one of several desig- 
nated banks, and the holder lodges it at such bank, either by 
discount or for collection ; the maker is bound to pay it there, 
and the holder need not present it for payment elsewhere. — 
Ibid. 

8. Where a note is made payable at a bank ; in a suit against 
the indorser, an averment of presentment to the maker and 
a demand of payment from him is sustained by proof of notice 
to him, that the note was at the bank on the day when it fell 
due, ready to be given up on payment. — Ibid. 

9. In such action, it appeared that the bank-messenger, 
whose duty it was to give notices of the non-payment of notes 
to the makers and indorsers, and to enter their names and the 
places to which notices were sent in a book kept for the pur- 
pose, had absconded from the state, and that by diligent in- 
quiry his testimony could not be obtained. Held, the book in 
question was competent evidence to prove notice to the indor- 
ser. — Ibid. 

10. The entry stated the amount of the note, the day when 
it fell due, and the names of the maker and indorser, with the 
mark which, according to the testirnony of the cashier, indi- 
cated notice to them. Held, the jury were justified in in- 
ferring from this evidence notice to the indorser. — Ibid, 

11. In this action, the jury were instructed that no demand 
upon the maker need be proved. Held, this was a correct 
instruction, since it must be understood to mean that no other 
demand was jiecessary than having the note at the bank ready 
to be given up on payment, of which the maker had previ- 
ously been notified. — Ibid. 

12. An indorser who takes up a note may maintain an action 
on it against any prior indorser, without proving that he, the 
plaintiff, was duly notified and made legally liable. — Ells- 
worth V. Brewer, xi. 316. 

13. But if one who has received a bill, as collateral security 
for his indorsement of another bill, pays the latter, without 
having been legally notified upon it ; the payment is volun- 
tary, and gives him no right of action upon the former indor- 
sers. — Bachellor v. Priest, xii. 399. 

14. A bill, indorsed by C. of New Orleans, and payable in 
Boston, was owned by T. of New York, Aug. 11., the bill was 
dishonored by non-acceptance, and H., T.'s agent at Boston, 
wrote to T. by mail the same day, informing him of the fact. 
By an answer of Aug. 13, T. requested H. to give the notices. 
Aug. 19, H. caused a notice to C. to be put into the mail at 
Boston. It sdems, T. was bound to send notice direct from 
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New York to New Orleans ; but if he had a right to send to 
H., still the notice was too late. — Talbot v. Clark, viii, 61. 

15. Where a note is made payable at a particular house, a 
demand of payment, either actual or constructive, must be 
made there, and the indorser notified of non-payment, in order 
to charge the latter; and although the maker be insolvent and 
out of the Commonwealth, the note must still be at such 
house when it falls due, in the hands of some person author- 
ized to receive payment. — • Shaw v. Reed, xii. 132. 

16. During the Christmas holidays, vessels are not allowed 
to clear out at the Havana ; it seems, therefore, a party is at 
that time excused from giving notice of the dishonor of a bill 
to one at a foreign port. — Martin v. Ingersoll, viii. 1. 

17. The defendant, a merchant in the United States, directs 
the plaintiff, his correspondent in England, to buy goods and 
draw for the price on a banker in London. The latter also 
authorizes the plaintiff to draw. The plaintiff, having simi- 
lar orders from otjiers, buys goods in his own name for them 
and for the defendant indiscriminately. On the 30th of July, 
he draws a bill in his own name, at three months, payable on ac- 
count of the defendant. The bill is drawn on account generally, 
in payment for several parcels of goods, and not for those bought 
for the defendant ; the defendant, however, being indebted 
to the plaintiff to the amount of the bill for goods already sent 
to him. The banker accepts the bill, having then in his 
hands only a small balance due to the defendant, but in Sep- 
tember he receives funds beyond the amount of the bill. A 
few days before Nov. 2, when the bill falls due, the acceptor 
fails. On Nov. 26, a stranger, through mistake, pays the 
bill for the honor of a person not a party, claiming, however, 
to hold the plaintiff and all the other parties, but the plaintiff 
is not notified of the dishonor. Afterwards the person who paid 
the bill by consent recovers judgment against the plaintiff by 
default. The plaintiff then brings a suit against the defen- 
dant for the price of the goods. Held, the plaintiff, having 
had reason to expect that the bill would be paid by the 
drawee, was entitled to notice of its dishonor ; that he could 
not waive this right so as to charge the defendant ; and that 
the action could not be maintained. — Grosvenor v. Stone, 
viii. 79. 

18. Two notes, dated in October and payable in the suc- 
ceeding January and February, were indorsed by the defen- 
dant, an Englishman, a master mariner and an unmarried man, 
without a home in the United States, and, when in England, 
residing in Liverpool. On the 12th of December he wrote 
from Boston to the holder at Providence, that he should leave 
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Boston in a day or two for Liverpool, but he in fact remained in 
Boston till the middle of March. The holder did not know 
this fact, nor of his residing in Liverpool, and sent no notice 
to him of the dishonor of the bill ; nor did it appear that the 
holder inquired at all for his residence. Held, due diligence 
had not been used to notify the indorser. — Hodges v. GaU^ 
viii. 251. 



G. Alteration of bills and notes. 

1. A bill of exchange, indorsed in blank by the payees, 
and left by them with the drawer, was transferred to the 
plaintiff without the knowledge of the indorsers, with the 
following words written by the drawer under his name, — 
" left with Mr. B. (the plaintiff) as collateral.'' Held, this was 
no alteration of the bill, and did not discharge the indorsers. — 
Bachellor v. Priest^ xii. 399. 

2. By an agreement between the plaintiff and defendant 
for the purchase of land, the defendant was to pay a certain 
price, one half in stock at the end of one year, if the plaintiff 
should choose then to take stock, otherwise the whole in cash 
at the end of two years. At the same time, two notes were 
written on one paper, each for half the price, payable to the 
plaintiff or order, on demand with interest; but, the defendant 
objecting that they were not drawn according to agreement, 
a mepiorandum was written on the paper substantially confor- 
mable to the bargain, and then the defendant signed the notes. 
The plaintiff refused to take stock, and a short time before the 
two years expired, he cut off the memorandum, and brought 
actions upon the notes, in which he became non-suit ; and 
after the two years had expired, he commenced another suit, 
declaring upon the notes and upon the original parol agree- 
ment. Held, the plaintiff could not recover on the notes, as 
the cutting off the memorandum was a material alteration of 
them ] nor on the parol promise to pay the purchase money, 
because it was merged in the written contract. — Wheelock v. 
Freeman, xiii. 165. 



H. Actions upon bills and notes, and defences 
thereto. 

1. The purchaser of a chattel gives his note for the price. 
The chattel is afterwards attached by a creditor of the vender, 
the purchaser replevies it, and in the replevin suit judgment 
is rendered for the attaching officer. Held, this judgment is 
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a bar to a suit by the vendor upon the note. — Bailey v. Fos- 
ter, ix. 139. 

2. In an action by the indorsee against the maker of a note, 
it is no defence, that in consequence of the maker's insolvency, 
the payee sold it to the plaintiff for much less than was due 
upon it, and upon a verbal condition that the defendant should 
be called upon for only about the sum thus paid. — Babson v. 
Webber, ix. 163. 

3. Failure of consideration may be set up by the maker of 
a note against one who has purchased it, without proving full 
and certain knowledge of the fact on his part. It is sufficient 
to show that the circumstances attending the transfer were 
such as ought to have put him on his guard. — Cone v. Bald- 
win, xii. 645. 

4. A note payable fo bearer in nine months, was within three 
or four days from date for a full and adequate consideration 
assigned and by delivery to the plaintiffs, the payee 

. declaring that they must take it at their own risk, and 
that he would not be responsible for it. Held, these facts did 
not justify the jury in finding a knowledge on the part of 
the plaintiffs, that the payee had procured the note fraudulently 
or without a valid consideration. — Ibid. 

5. In an action against the maker of a note indorsed before 
it fell due by the payee to the plaintiff, the defendant may 
show that the payee's name was given, with the knowledge 
of the plaintiff, merely as security, and shall be allowed all 
equities subsisting between himself and the plaintiff as imme- 
diate parties to the note. — Grew v. Burditt, ix. 265. 

6. One holding a note as trustee may sue upon it in his own 
name. But a suit by one holding a note as agent and deposi- 
tary must be in the name of the principal. — Sherwood v. 
Roys, xiv. 172. 

7. In a suit by the bona fide indorsee against the maker of 
a note, it is no defence, that the face of the note shows it to 
have been given for a patent right which has proved valueless. 
— Goddard v. Lyman, xiv, 268. 

8. And, an indorsment "to be at the risk and cost of the 
indorsee " will not authorize an inference by the jury that the 
indorsee knew or suspected the worthlessness of the patent. — 
Ibid. 

9. The plaintiff gave a negotiable note to the defendant, 
who held a note signed by the plaintiff, but did not have it 
with him at the time, it being agreed that the two notes 
should be set off against each other, so far as the smaller 
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would pay the larger. Held, this was an executory agree- 
ment, and did not extinguish the smaller note. — Cary v. 
Bancroft^ xiv. 315. 

10. The defendant being employed by the heirs of a 
deceased person to collect the debts due the estate, one of 
them who was insolvent drew an order for value received, 
upon the defendant in favor, of the plaintiflf, for whatever 
balance might come to the defendant's hands on account of 
the drawer, out of the estate. The defendant " accepted to 
pay the balance when received." In an action upon the order, 
held, the defendant could not retain a part of the money re- 
ceived, to satisfy a claim upon the drawer discovered since the 
acceptance, and not arising from the collection of the money, 
whether the plaintiff knew of such cl^im or not. — Taft v. 
Aylwin, xiv. 336. 

11. The defendant signed a promissory note, and put it into 
the hands of the plaintiff for the purpose of getting it indorsed 
by the promiiSee, and then paying with it a debt due from the 
promisee to a stranger, on condition, however, that the plaintiff 
should procure a certain chattel of the promisee and hold it 
for the'defendant's use. The plaintiff paid the debt with his 
own funds, took the note as indorsee, and procured the chattel 
of the promisee, but afterwards restored it to him. In an ac- 
tion by the plaintiff against the defendant upon the note, 
held, the plaintiff had not fulfilled the condition, and that 
this fact did not merely operate to diminish the plaintiff's 
damages, or to entitle the defendant to an action of trover 
against him for the chattel, but was a bar to this suit. — BoU" 
telle V. Wheato7i, xiii* 499. 

12. In an action by the indorsee against the maker of a note, 
the payee is a competent v/itness to prove the tirne' of indors- 
ment. — Spring v. Lovett, xi. 417. 

13. In an action by the payee of a negotiable note, the de- 
fendant cannot offer parol evidence of an agreement, that on 
his giving a deed of certain land, the note was to be given up. 
— Ibid. 

14. The maker of a note was sued by the holder and im- 
prisoned on execution. Afterwards, and during his imprison- 
ment, he was sued again by the indorser, who had taken up 
the note. Held, the action was rightfully brought. — Cole v. 
Cushing, viii. 48. 

16. A bill of exchange was drawn in Boston by J. R. B. on 
H. & Co. of Richmond, who accepted it for the drawer's ac- 
commodation, he agreeing to place funds in New York, where 
it was payable, to meet it when due. The plaintiff also 

6 
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indorsed the bill for the drawer's accommodation, knowing 
all the facts, and advising the drawer to raise money in this 
way. The drawer ifails and assigns his property for bene- 
fit of creditors. Before the bill became payable, it was dis- 
honored and returned to Boston, where it had been discounted 
for the drawer, and where the plaintiff paid it as indorser. 
The assignment provided for indemnifying the plaintiff against 
all indorsments made by him on account of the drawer, and 
there were funds in the hands of the assignees to which he 
could resort for payment of the bill. Held, the acceptors 
were discharged, and that the holders must resort for payment 
to the funds in the hands of the assignees. — Bradford v. 
Hubbard, viii. 155. 

16. The acceptors had recovered in a process of foreign 
attachment commenced for their indemnity a sum of money 
due to the drawer, but which was subject in their hands to 
the control of a Court of Equity in Virginia. Held, this re- 
covery did not affect the case. — Ibid. 

17. A., owing B. several notes and checks, gave him new 
notes, amounting in all to less than the old notes, and payable 
at a future day. At the same time they agreed in writing, 
that if the new notes were paid ** when due,'' the old securi- 
ties should be given up to A. to be cancelled ; but if any of the 
new notes were not paid *' when due," the old securities 
should be in force ; and B. in such case agreed, that if he 
should see fit to enforce the old securities, he would enter 
upon them such sums as A. should have paid on any of the 
new notes, and return the other new notes to A. A. paid the 
first of the new notes, but the second not being paid on the 
day it fell due, B. had a writ made out against A. upon 
the old securities, and afterwards indorsed upon the latter 
what A. had paid, and then delivered the writ to the officer, 
who served it. Held, A. could not avail himself of the agree- 
ment, without payment of the new notes on the days when 
they fell due ; that, in default of such payment, B. had a right 
to sue the old securities, without previously indorsing the first 
payment, and returning the new notes; and that, if these acts 
were necessary, they were still seasonably done. — Tufts v. 
Kidder, viii. 537. 



r •■ 



BILL OP LADING. — BOND. 43 



mil of nurnnu. 

1, Where a bill of lading expresses that goods are to be car- 
ried from one port to another, this prima facie imports a direct 
voyage ; subject, however, to be controlled by a usage to stop 
at intermediate ports, or by personal knowledge on the part of 
the shipper, that such a course is to be pursued. — Lowry v. 
Russellj viii. 360. 

2. If a bill of lading is signed before the goods are shipped or 
even purchased, and afterwards, at any time before the vessel 
sails on the -described voyage, goods are embarked as and for 
the goods included in the bill of lading ; as to the shipper and 
master, such bill operates on the goods by relation and 
estoppel ; and a consignee, who receives it and accepts drafts 
on the faith of the consignment, has the same title to the 
goods that he would have by a delivery of the goods them* 
selves. — Rowley v. Bigelow^ xii. 307. 



A. Statutory bonds. 

B. Probate bonds. 

C. Bonds of indemnity. 

D. Bonds for faithful performance. 

E. Actions upon bonds. 



A. Statutory bonds. 

1. Where a statute directs that a bond shall be given for a 
special purpose, it seems, any thing added in the condition, 
which is not required by the statute, is not binding on the 
obligor. — Hall v. Gushing et al.j ix. 395. 

2. One statute prescribes the form of a bond to be given by 
administrators to the judge of probate; another requires exec- 
utors " to give bond in the same manner administrators are 
by law obliged to be bonnd." Held, that an executor's bond 
is valid, though varying from the form of an administrator's, 
conformably to the difference in the duties of the respective 
officers. Thus the condition may be, that the executor shall 
administer "according to the will," and not "according 
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to law." The legal effect of the bond would be in both cases 
the same. — Ibid. 



B. Probate bonds. 

1. A surety in an executor's bond may be sued, without 
any previous demand upon him for the legacy which is the 
subject of suit. — Wood v. Barstow, x. 368. 

s 

2. But no action lies against an administrator upon the pro- 
bate bond, for the benefit of a particular creditor, until after 
demand of payment of his debt. — Paine v. Stone, x. 76. 

3. A bond given to a judge of probate by the guardian of a 
spendthrift, upon his obtaining a license to sell the whole of 
the ward's real estate, on the ground that by a partial sale the 
residue would be injured, is a probate bond. — Wood v. Hay- 
ward, xiii. 269. 

4. Such bond, given in the common form, by several 
guardians and their sureties, is several as well as joint. — 
Ibid. 

5. Where, in an action by the judge on a probate bond, the 
indorsement upon the writ shows that it is brought for the 
benefit of an individual creditor ; if it appears that he has no 
ground of action, the plaintiff cannot have judgment for the 
benefit of all parties interested. — Paine v. Stone, x. 76. 

6. Debt on an administration bond, dated in 1814, against 
the heir and devisee of one. of the sureties, the action being 
brought, according to the indorsement of the writ, for the bene- 
fit of an heir of the intestate. Defendants pleaded, 1st, per- 
formance ; 2d, that the surety died in 1819, that letters 
testamentary were in the same year granted to his executor, 
and that the estate in the executor's handa ought to meet the 
bond. Plaintiff replied, that the administrators, in 1818, 
settled their first and only account, showing a balance in their 
hands, which was ordered to be accounted for according to 
law, but that the administrators converted the same to their 
own use, and died insolvent ; that in 1813 the intestate mort- 
gaged his land to secure a debt payable within four years, but 
the debt not having been paid, the assignee of the mortgage 
recovered possession of the land in 1830. Held, the action 

, could not be sustained ; 1st, because no substantial breach of 
the bond was averred, the neglect to settle an administration 
account within one year not being assigned as such, and there 
being no allegation that the administrators were cited to settle 
a second account; 2d, because the breach, if any, too}c 
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place before final settlement of the surety's estate, and his 
executor, if any one, was liable ; 3d, because the share of the 
real plaintiff had not been fixed by a judgment of the Probate 
Court, nor a demand made upon the administrators. — Paine, 
Judge, Sfc, V. Mojgit, xi 496. 

7. In an action upon an administration bond, the plea of 
payment or performance, it seems, is not supported by evi- 
dence, that the parties in interest had agreed that the admin- 
istration should be suspended or waived, and the efifects 
delivered up to the widow ; which was accordingly done. — 
Jones V. Coffin, xi. 46. 

8. Perhaps these facts would sustain a plea of excuse for 
non-performance, or of accord and satisfaction. — Ibid. 



C. Bonds of indemnity. 

The defendants sent by mail to B., one of the plaintiffs, a 
bond, in which they bound themselves to pay B. & K., the 
other plaintiff, all the money which the plaintiffs should be 
held to pay as bail for one liberated from imprisonment for 
larceny.. K. declining to recognise, B. and a stranger, whom 
B. promised to indemnify, recognised as sureties for the pris- 
oner, who made default, and B. paid the whole amount of the 
recognisance. K., by an instrument reciting that he had never 
become bound for the purposes mentioned in the defendant's 
bond, assigned all his right and interest in the penalty thereof 
to B. Held, there was a delivery of the bond by the defen- 
dants, atid an acceptance of it by both the plaintiffi, evidenced 
by their bringing the suit, and by K's assignment ; that it was 
not of the substance of the bond that both of the plaintiflfe 
should become bail or pay money for the prisoner, but it was 
a contract to indemnify both or either, accordingly as both or 
either should pay money as bail ; and that the plaintiffs, having 
a joint legal interest, might bring a joint action for the sole 
benefit of B. — Bird v. Washburn, x. 223. 



D. Bonds for faithful performance. 

1 A bond for the " faithful " performance of the duties of the 
teller of a bank, requires competent skill and ordinary dili- 
gence, as well as integrity, in performing such diities. — Amer- 
ican Bank v. Adams, xii. 303. 
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2. A declaration on such bond assigns a sufficient breach, in 
alleging that the teller, as such, has received money for which 
he has not accounted. — Ibid. 

3. If it is a suflScient defence to such assignment, that the 
teller lost the money, either by accidental over-payments, or 
by having it stolen from him ; this defence is not made out by 
evidence, that he bore the character of an honest, careful, and 
vigilant officer ; that tellers often incur such losses, which they 
cannot explain, from the nature of their office ; that the presi- 
dent and directors of the bank have expressed their belief that 
the loss was caused by over-payments, and have since employed 
the teller in offices of trust and confidence, and individually 
recommended him as honest emd trustworthy. — Ibid. 



E. Actions upon bonds. 

1. Upon a bond given to A., conditioned for the support of 
B., B. cannot maintain an action. — Sanders v. Fillet/, xii. 
554. 

2. Counts upon joint and several bonds, given to the same 
obligee by different obligors, may be joined in a writ against 
one of the obligors who has signed all the bonds. — Woofjty. 
Hayward, xiii. 269. 



1. The defendant gave the plaintiff a bond for a certain 
sum, to run at bottomry on a ship and her freights for three 
years, at 12 per cent, interest. The defendant was to pay over 
to the plaintiff from time to time half the gross earnings of 
the ship, and to make other payments at his pleasure, on the 
amount of which interest should cease from the payment. 
The plaintiff was to retain all payments, whether the ship 
were lost or not ; the ship and freight to stand hypothecated 
only for the balance at any time unpaid ; and at or before the 
end of the three years, the defendant was to pay the amount 
due with the interest, deducting whatever the plaintiff would 
have been bound to pay for any general average or partial loss 
occurring during the time, as if he had been an insurer, ac- 
cording to a form of policy referred to, for the amount of prin- 
cipal due at the time of such loss ; and in case of a total loss 
by perils insured against in such policy, the defendant was to 
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pay the plaintiff the legal salvage of an insurer ; and the 
defendant was to pay the plaintiff half the gross earnings not 
before paid over, deducting the general average or partial loss 
as above stated. On performance of these conditions, the 
bond to be void. A mortgage of land was also given to secure 
the bond. Held, as the plaintiff was to lose, in case of loss 
during the three years, all the money then due ; the contract 
was not usurious, but a valid contract. — Thorndike v. Stone^ 
xi. 183. 

2. During the three years, the plaintiff attached the ship for 
another debt due him from the defendant, and thereby pre- 
vented the latter from using her. Held, this did not affect the 
obligation of the bond. — Ibid. 



The window of a dwelling-house being covered with a 
netting of double twine, nailed to the sides, top, and bottom ; 
held, that cutting and tearing down the netting, and entering 
the house through the window, were a sufficient breaking and 
entry to constitute burglary. — Commonwealth v. Stephenson, 
viii. 354. 



1. Certiorari does not lie, to correct the judgment of two 
justices who administer the oath to a poor debtor, in allowing 
bim to take such oath, on the ground that the evidence did 
not show that the debtor was " entitled to his discharge " ac- 
cording to sU 1817, c. 186, 5. 1. The proceedings can be 
quashed only for want of jurisdiction or manifest error on a 
point of law. — Hay ward Petr. x. 358. 

2. On certiorari, the court cannot inquire into the merits of 
the case, and set aside a verdict as against evidence. — Night- 
ingale Petr. xi. 168. 

3. Whether, lipon the return of a certiorari, evidence ali- 
unde is admissible of errors or irregularities not apparent on 
the record, qu. — Wilbraham v. Co. Commrs, of Hampden. 
xi.322. 

4. Where, to an indictment in this court, the defendant pleads 
a former conviction in the Municipal Court of Boston, with 
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a profert of the record ; on application of the prosecuting offi- 
cer, suggesting a diminution of the record, a certiorari may 
issue to the judge of that court, commanding him to certify 
the whole record of the proceedings. — Commonwealth v. 
Roby, xii. 496. 

5. To such plea, the prosecuting officer filed a general de- 
murrer, reciting that the certiorari had been returned, and that 
the whole record was before the court, but neither suggesting 
a diminution of the record, nor praying oyer of it as certified. 
Held, that upon the question of the sufficiency of the plea, the 
court could not notice the record as certified. — Ibid. 

6. On certiorari, one part of the proceedings may be affirmed 
and the other quashed, if the parts are independent and un- 
connected. — Commonwealth v. West Boston Bridge, xiii. 
195. 

7. Thus, where county commissioners adjudged first one 
part, and afterwards another part, of a road applied for, to be 
of common convenience and necessity, and laid out the parts 
successively, and made return of their doings in each case ; 
held, the proceedings relating to the first part, being regular, 
might be affirmed, and the others, being irregular, quashed. — 
Ibid. 

8. But where the commissioners, in pursuance of one adju- 
dication, that a highway between certain termini was of public 
convenience and necessity, laid out a part of it illegally, 
their proceedings in relation to the whole were quashed. — 
Ibid. 



A. General chancery jurisdiction. 

B. Chancery jurisdiction of trusts. 

C. Chancery jurisdictiction in cases of account and 

fraud. 

D. Chancery jurisdiction in cases between partners, 

&c. 

E. Chancery jurisdiction for discovery of secreted 

property. 

F. Chancery jurisdiction to enforce specific perfor- 

mance. 

G. Chancery jurisdiction to grant injuncti(His« 
H. Chancery pleading and practice^ 
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A. General chancery jurisdiction. 

1. The equity jurisdiction of this court is strictly limited 
in regard to the subject-matter of it, though ample and entire 
as to every incidental question, and every remedy and course 
of proceeding, falling within the scope of such subject-matten 

— Pratt V. Bacofij x. 126. 

2. This court not havhig a general jurisdiction in equity, it 
is always necessary for a plaintiff to make it appear affirma- 
tively on the face of his bill, that his case is within the juris- 
diction of the court ; and the question, whether it is so or not, 
is properly raised by a general demurrer. — May v. Parker ^ 
xii. 36. 

3. No party, whatever may be his interests or legal rights, 
can have relief in equity, unless his claim is founded on the 
basis of good faith and justice. He who seeks equity must 
do equity. He must not expect the aid of a Court of Equity 
to sanction the violation of his engagements, although there 
may be no legal means to enforce them. — Fay v. Valentine^ 
xii. 44. 

4. Stale demands are not to be favored in a Court of Equity* 

— Andrews v. Sparhawk, xiii. 400. 



jB. Chancery jurisdiction of trusts. 

1. A bill in equity against an administratrix alleges, that 
a debt was due from her intestate ; that under an order of 
court she sold his real estate for payment of debts, admitted 
that she had assets sufficient for such payment, and promised 
both before and since the sale to pay the plaintiff from the 
proceeds of the sale ; whereby she became a trustee thereof 
for the sum due him ; that relying upon these promises the 
plaintiff forebore to bring a suit against her, and the claim 
became outlawed by the lapse of four years since administra- 
tion was granted ; and that in her accounts the defendant 
credited the intestate's estate with said proceeds^ and charged 
the plaintiff's debt as due from the estate, but that she refuses 
to pay him. Held, the court had no jurisdiiction, no trust ap- 
pearing, and there being,.or having been, a plain and adequate 
remedy at law. — Silshee v. IngallSj x. 526. 

2. A part of the real estate of an intestate being required 
for payment of debts, his widow and children (some of the 
latter, being minors, by guardians) agreed that the whole 
should be sold together, and the interest of one third of the 

7 
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proceeds secured to the widow for her life. Upon the peti- 
tion of D. as guardian of one of the children, and of the 
widow as guardian of the others, D. was licensed to sell the 
shares of the minors, and did sell them, the other heirs joining 
in the deed and the widow releasing her dower. D. after- 
wards executed a note with surety, which was subsequently 
secured by mortgage, for one third of the proceeds, payable 
to the heirs, with interest payable to the widow for her life, 
and delivered it to the widow, who deposited it with B. for 
the benefit of all interested. Afterwards, without the know- 
ledge of the heirs, the note was exchanged for two others 
promised by other parties, for the same sum, one payable to 
the widow or order, the other to B. or order. Upon a bill in 
equity brought in favor of the heirs ; held, that such bill did 
not lie, either to enjoin the promisors from paying the princi- 
pal to the payees, or to compel the latter to give security, under 
St. 1817, c. 87, upon the ground of a trust arising in the settle- 
ment of an estate ; nor under st, 1823, c. 140, on the ground 
that the parties were partners or tenants in common in the 
fund or securities. — Holland v. Dickinson, x. 4. 

3. This court has not equity jurisdiction to compel the per- 
formance of a trust arising under a will, proved in another 
state, but not here, and a copy of which has not been filed 
and recorded according to st, 1785, c. 12. Nor can the court 
recognise an executor appointed in such state, until he has 
taken out letters of administration here. — Campbell v. Shel- 
don, xiii. 8. 

4. St. 1817, c. 87, giving equity jurisdiction "in cases of 
trust, arising in the settlement of estates," does not apply to 
executors ** de son tort." — Ibid, 

5. Property was conveyed by deed in trust to one domiciled 
in another state, where he died. His will was proved there, 
and an executor appointed who lived in this state, and who 
received the testator's effects including the trust property, and 
brought them to this state. The will was not proved here, 
nor a copy of it filed and recorded. Held, this court could 
not compel the executor to perform the trust. — Ibid, 

6. The above statute was designed for those implied trusts 
which devolve oo executors &c. by reason of their official 
duties, or the neglect thereof. Semble. — Qibbens v. Peeler, 
viii. 254. 

7. The statute, according to the above construction, does 
not apply to a trust created by an intestate in his life time by 
a fraudulent conveyance; the administrator requiring the 
property for payment pf debts. — Ibid. 
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8. Whether, in such case, an implied trust arises for benefit 
of creditors, which the administrator may enforce under that 
statute, qu. — Ibid, 

9. The plaintiff mortgaged land and assigned personal prop- 
erty to the defendant, as security for a debt, and the means by 
which the defendant might raise money to pay notes of the 
plaintiff for which he was liable ; the residue of the proceeds 
to be paid to the plaintiff or his order. The plaintiff was 
afterwards committed to gaol on execution by G., a creditor^ 
and, in order to obtain his liberty, without any fraud on the 
part of G. or of the defendant, he released to G. all his interest 
in the above-named property, and was then liberated. After- 
wards the defendant obtained from G. a release of his interest 
in the property. Held, that previously to this release the 
defendant had ceased to be trustee for the plaintiff, and was 
not therefore liable to a bill in equity for an account. — ' 
Ball V. Carew, xiii. 28. 

i.>10. The equity jurisdiction given to this court by st. 1817, 
c. 87, in cases of " trust arising under deeds," is not confined 
to trusts created by deed. It is sufficient if the trust is 
proved by a writing of the trustee to have arisen under a deed. 
— Safford v. Rantoul, xii. 233. 

11. S. gave an absolute bill of sale to D. of part of a ship; 
afterwards D. gave S. a written acknowledgment, that he 
received the conveyance as security for a debt; the plaintiff 
and H. afterwards paid D. a part of the debt by their joint 
notes, and the rest was paid by the earnings uf the ship. D. 
becoming insolvent, assigned his property for benefit of credi- 
tors, expressly excepting the part of the ship, and stating in 
the assignment that he held it as security for the notes, and 
on the same day he conveyed it to H., who in consideratfon 
thereof agreed in writing to take up the notes. Upon a bill 
in equity by the plaintiff against the administrator of H., held, 
D. possessed the part of the ship in trust to pay the notes, 
that H. succeeded him in the trust, that it devolved upon H.'s 
administrator, and that this court had equity jurisdiction to 
enforce it. — Ibid. 

12. Land was conveyed to one in trust for others, who paid 
or became bound to pay the purchase money. The trustee 
died, his estate was represented insolvent, and commis- 
sioners of insolvency were appointed thereon. The cestui 
que trusts file a bill in equity against the administrator and 
heirs of the trustee, praying a conveyance by them to the 
plaintiffs. A conveyance was accordingly decreed. — Root r, ^ 
Blake, xiv. 271^ 
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13. A bill in equity alleges, that on March 7, 1811, P. con- 
veyed land to D. as security for a debt ; that on March 21 P. 
conveyed other land to D. as security for a sum then lent to 
P. ; that these conveyances were by absolute deeds, and no 
writing or defeasance taken at the time ; that the two trans- 
actions were independent of each other, but D., taking advan- 
tage of P.'s necessities, connected them together ; that in 
October, 1811, P. repaid the sum lent, and requested D. to 
reconvey the land which he held as security for that sum, but 
that D., instead thereof, gave a note for that sum with inter- 
est, to be paid when the lands should be sold, provided they 
should yield the sums expressed in the deeds with interest, 
and if not, the deficit to be in part payment of the note ; 
that in 1813, by a writing signed by D. & P., reciting that D. 
had purchased the lands, and that P. was desirous of repur- 
chasing them, D. agreed, that upon payment of a specified 
sum in two years witii interest, he would reconvey the lands, 
and if a fair price could be had within the two years, that he 
would sell a part or the whole, apply the proceeds to his debt, 
and pay over any surplus to P. ; and that thereupon the note 
was given up to D. The bill alleged a trust on the part of 
D., and prayed performance of it. Held, the last agreement 
merged all previous ones, and that this was not a trust within 
St. 1817, 0. 87. —Peirce v. Dorr, viii. 239. 



C. Chancery jurisdiction in cases of account and 
fraud. 

1. The defendant was an insurance-broker, at whose oflice 
H. and others were accustomed to underwrite. He kept all 
the accounts for the underwriters, collected premiums, and 
paid losses, for a commission. By a private partnership agree- 
ment, he was interested one fourth in all sums underwritten 
by H., between 1794, and 1803, when he left the oflSice, large 
balances being then due H. In January, 1808, H. died, and 
in April following, the defendant paid his administrators 
$60,000 in full of all claims, taking from them a receipt, in 
which they agree, ^' that the underwriting account of H., 
with all its advantages and with all its disadvantages, be 
wholly the property of the defendant, in like manner as if the 
defendant had been the original underwriter instead of H." 
The defendant had made to H. a written statement, which 
came into the administrator's hands, showing a balance of 
^64,688 in his hands, and a list of outstanding claims against 
•the insurance account of H., and upon these documents the 
administrators, advised by an agent whom they employed 
to examine the defendant's books, made the settlement. 
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In 1827, after the death of the administrators and of their 
agent, the administrator de bonis non brought a bill in 
equity to set aside the receipt and agreement, on the 
ground of constructive fraud in the defendant, or at least 
to surcharge and falsify. From a careful examination of 
the books by an accountant, employed for that purpose by 
the plaintiff, it appeared, that though the balances in favor 
of H. amounted to ^64,688 only, there were, errors in the 
accounts, the correction of which would make the amount 
$68,276. The defendant admitted there were errors, but not 
to the amount stated by the accountant. Held, that if the 
defendant, as a partner of H., could be considered as strictly 
a trustee, it seems he ceased to be such on dissolution of the 
partnership ; that he ceased to be trustee in the character of 
agent and broker, when he gave up that office; and that 
though the settlement was to his advantage, it could not be ' 
set aside without proof of actual or constructive fraud. — Far- 
nam v. Brooks, ix. 212. 

2. Held, that, as the defendant submitted his books to the 
administrators, and in his answer denied any knowledge, at 
the time, of errors in them, stating that the object of the com- 
promise was to avoid the necessity of minutely examining 
accounts so numerous and involved, his written statement 
furnished very slight evidence of fraud. — Ibid, 

3. Also, that the omission of the defendant to credit H. with 
interest on the balances due him from year to year, there being 
no express agreement to that effect, and the administrators 
knowing all the facts on which a claim for interest could rest, 
was no evidence of fraud. — Ibid. 

4. In making the settlement above referred to, the defen- 
dant omitted to mention claims, existing, in the nature of 
salvage, against the government of Spain, for illegal captures; 
which claims, at that time, were thought nearly or quite 
worthless, but afterwards, by means of a treaty between Spain 
and the United States, became of great value. Held, that as 
the defendant's statement did not purport to specify the sources 
from which advantages might possibly arise, as all such claims 
might be traced in his books, exhibited to the administrators, 
and as his answer stated that they escaped his recollection ; 
the omission did not show actual or constructive fraud ; the 
claims belonged to the defendant, falling within the words of 
the compromise ; and this could not be set aside. — Ibid. 

6. But held, that the error in the statement of over $4000 
was so great as to invalidate the compromise ; and, the defen-^ 
dant's admissions having taken this part of the case out of the 
statute of limitations, the plaintiff might therefore surcharge 
and falsify. — Ibid. 
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D. Chancery jurisdiction in cases between partners, 
&c. 

1. St 1823, c. 140, giving equity jurisdiction to this court, 
" in disputes between copartners, in cases where there 
is no adequate remedy at law," applies to a controversy be- 
tween a firm and one of the members as to his private account 
with them. — Miller v. Lord, xi. 11. 

2. The* statute applies wherever an account is to be stated 
between partners. — Ibid. 

3. It seems, the heirs of a deceased partner are legal repre- 
sentatives, within the words of the above statute " between 
copartners, &c., and their legal representatives," if the proper 
steps have been taken to render them liable. — Johnson v. 
Ames, xi. 173. 

4. Under this statute, this court cannot try a question be- 
tween the members of a manufacturing corporation. — Pratt v. 
Bacon, x. 123 ; Russell v. McLellan, xiv. 63. 

5. The liability of individual members for corporate debts 
does not confer Chancery jurisdiction. — Ibid. 

6. The defendant, being sole owner of one mill, and tenant 
in common of another with the plaintiff, used more water than 
he was entitled to for the former, to the injury of the latter. 
Held, a bill in equity would lie against him, under the above 
st£(tute. — May v. Parker, xii. 34. 

7. A. and B. were partners. A. died. B., who settled the 
affairs of the partnership, took a part of the stock to himself, 
gave notes to the executors of the other partner, made 
several payments to them, and paid all the notes but one, on 
which the surviving executor brought a suit against B. B. 
then brought a bill in equity against the executor, praying for 
an account of the partnership business, stating various partic- 
ulars in the accounts with A., by which he, B., was injured, 
and that if the accounts were fairly settled, nothing would be 
due to the executor on the note, but a balance due to B. from 
the executor, and praying an injunction against the suit at 
law. The defendant demurred to so much of the bill as did 
not relate to the partnership dealings and the defendant's 
capacity as executor, and as to the rest of the bill pleaded the 
statute of limitation of four years. Held, the demurrer should 
prevail, that the payments to the executor furnished no ground 
for equitable relief, unconnected with the partnership transac- 
jtions, and that as to these the statute was a bar. — Burditt v. 

Grew, viii. 108. 
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E. Chancery jurisdiction for the discovery of secreted 
property. 

1. Where an insolvent person, just before his decease, de- 
livered to a friend, upon a secret trust and for the purpose of 
defrauding creditors, a promissory note, which the trustee 
refused to give up or show to the administrator ; held, the 
note was so secreted and withheld that it could not he co^ne at 
to be replevied within the meaning of st, 1823, c. 140 ; that 
under this statute the administrator might maintain a bill 
in equity for discovery and relief ; and that he need not pre- 
viously have sued out a writ of replevin. — Ibid, 

2. Held, that an offer made after the commencement of suit, 
but before the filing of an amended bill, to produce the notes 
to an officer to be replevied, could not be pleaded in bar by the 
defendant. — Ibid. 



F. Chancery jurisdiction to enforce specific perform- 
ance. 

1. This court cannot decree specific performance of a con- 
tract, unless the whole is in writing. — Brooks v. Wheelock, 
xi. 439. 

2. Thus, where the defendant agreed in writing to convey 
certain land, on payment of certain notes given for the price 
and payable on time, and, after payment of some of the notes, 
agreed verbally to convey on payment of the others, not then 
due, on demand ,* held, the contract as varied by the latter 
agreement could not be enforced. — Ibid. 

3. A defendant may prove a verbal agreement, for the pur- 
pose of showing that it would be inequitable to interpose (of 
a specific performance. — Ibid. 440. 

4. St, 1783, c. 32, s, 4, authorizing a license from court to 
executors and administrators to convey land in pursuance of 
contracts by the deceased, is not modified or in any respect 
annulled by st. 1784, c. 2, providing for the distribution of in- 
solvent estates. Hence, upon a bill in equity by the obligee 
of a bond for such conveyance, against the administrator of 
the obligor, whose estate was represented insolvent j a con- 
veyence was decreed. — Root v. Blake, xiv. 271. 
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G. Chancery jurisdiction to grant injunctions. 

1. This court may grant an injunction, to restrain one mill- 
owner from keeping up a dam, to the nuisance of another's 
privilege higher up the stream. — Bemis v. Upham^ xiii. 169. 

2. It is sufficient for such interposition, that the remedy in 
equity is more adequate, and better adapted to reach the jus- 
tice of the case, and more complete, by being at once more 
comprehensive and eflfectual. — Ibid. 

3. A. & B. were sureties on a bond for C. ; a suit was 
brought upon the bond, and A. paid it ; A. died, leaving C. 
his residuary legatee and devisee. A.'s estate was sufficient 
to pay all debts and legacies, and to leave a surplus for C, 
which, however, would not be sufficient to pay all the debts 
of C, who was insolvent. A.'s administrator sued B. to re- 
cover a contribution from him as co-surety on the bond ; and 
B. brought a bill for an injunction against this suit. Held, 
this court had no jurisdiction of the case under st 1817, c. 87. 
— Stone V. Hobart, viii. 464. 



H. Chancery pleading and practice. 

1. If, in a bill in equity to open a settled account, the facts 
alleged and proved show fraud, actual or constructive, in the 
settlement ; the plaintiff may have relief, though fraud be not 
directly averred. — Farnam v. Brooks^ ix. 212. 

2. In a case between a firm and one of the members, if the 
bill pray, that the defendant may be held to render an account 
of all monies and effects of the firm received by him, and of 
all other matters relating to the concern ; this is equivalent to 
a prayer for general relief. — Miller v. Lord^ xi. 11. 

3. Where the defendant pleads the statute of limitations to 
the whole of a bill in equity, his answer must meet all the 
charges in the bill which may show a new promise, but not 
the original cause of action. — Chapin v. Coleman^ xi. 331. 

4. Upon a bill by one partner against others for an account, 
the answer of one defendant is no evidence against another. 
— Ibid, 

5. Otherwise, if the defendants, constituting a firm among 
themselves of the one part, are partners with the plaintiff of 
the other part. — lUd, 

A bill in equity, brought by the administratrix of a deceased 
partner against the surviving partner for an account, and the 
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defendant's answer, were referred to a master, '' he to take the 
books and papers of the partnership, examine the same, r&* 
ceive the evidence, hear the parties, audit and state the ac- 
counts, and report the facts material for the decision of the 
cause;" and the master examined the defendant on oath, 
without objection on his part. Held, that the defendant could 
not afterwards except to the master's report, that he was not 
authorized so to examine him. — Copeland v. Crane, ix. 73. 

7. In stating the accounts under such order, the master is 
not confined to items specified in the bill or answer. — Ibid. 

8. On a hearing before a master upon a bill and answer, 
general allegations in the answer, containing matters of belief 
and inference from facts not particularly stated, are not con- 
clusive, but may be controverted by evidence. — Ibid. 

9. In stating an account between partners, the master is 
not obliged to state the disbursements on account of the firm, 
if the evidence is insufficient to show the whole amount, and 
a partial statement would not lead to a satisfactory result. — 
Ibid. 

10. If the master states the net profits at a gross amount, 
when the evidence, owing to the defendant's negligence in 
keeping the books, does not enable him to state the items ; the 
defendant, not objecting at the hearing, cannot except to this 
course afterwards. — Ibid. 

11. In order to sustain a bill in equity for discovery and 
relief on account of the loss of a deed alone, the plaintiflF, in 
England, must file an affidavit of the loss ; but the rule does 
not apply, where the bill ie founded upon fraud, trust, or other 
ground of chancery jurisdiction, and seeks the disclosure of a 
deed, as of any other material fact, by the defendant's answer. 
And, as this court has no equity jurisdiction on the ground of 
lost deeds merely, the rule is inapplicable here. — Campbell 
V. Sheldon, xiii. 8. 

12. Where, in a chancery suit, the evidence was reported by 
an auditor, and the parties agreed that such was the evidence 
applicable to the case, and submitted the same to the court, 
subject to any exception for , incompetency ; held, this was a 
proper course of proceeding. — Powers v. Russell, xiii. 69. 

13. In pleading matters of substance, the same strictness 
is required in equity as at law. — Burditt v. Grew, viii. 108. 

14. An answer is no evidence of facts which are not in- 
quired of by the bill. — New England Bank, v. Lewis, viii. 
113. 

8 
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15. Pending a bill in equity, to obtain possession of a bond 
which the defendant admitted to be under her control ; it was 
ordered, on motion, that she should leave it with the clerk of 
the court, with liberty to the plaintiff to take a copy. ; — Keith 
V. Woombell, viii. 211. 



In 1657, Edward Hopkins of England devised real and per- 
sonal estate to certain individuals, in full assurance of their 
trust and faithfulness in disposing of the same according to 
the true intent and purpose of the testator, viz. " to give some 
encouragement to those foreign plantations (New England) in 
breeding up of hopeful youth in a way of learning, both at 
the grammar school and college, for the public service of the 
country in future times.'' In 1664, the trustees by an instru- 
ment under seal ordered " that the property be equally divided 
between the towns of New Haven and Hadley, to be in each 
of those towns respectively managed and improved towards 
the erecting and maintaining of a grammar school in each of 
them, and the management thereof to be in the hands of our 
assigns, which are for that at New Haven, &c., and for that 
at Hadley J. R., &c. These we constitute to be our trustees 
for the ordering said estate and carrying on the work wherein 
it is to be employed in their town, hereby committing to 
them, and investing them with full power to act in the same 
in all respects as ourselves, both in gianaging the trust them- 
selves, and in choosing successors from time to time, &c., who, 
&c. shall have full power to pursue and put in execution the 
pious end and intention of the worthy donor, yet reserving 
to ourselves, while we live, the full power of a negative vote, 
for the hindering any thing that may cross that end." In 
1664, another testator devised land "to the town of Hadley 
for promoting 2^nd advancement of a school for learning." Iti 
the same year, another testator devised " to the town of 
Hadley " certain real estate, " to be improved towards the 
maintaining of a school ever." In 1666 the town passed the 
following vote — 'Uhe town have granted to and for the use 
of a grammar school in this town of Hadley, and to be and 
remairr perpetually to and for the use of the said school " 
certain land specified in the vote. In 1669, one of the sur- 
viving trustees proposed to the town of Hadley that he should 
appoint three persons, to be submitted to and approved by the 
town, and the town two, who, with himself during his life, 
should have the sole disposal and management of the estate, 
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in all respects, for the purposes of the bequest ; and also of all 
other estate given by any donor, or which might be given 
while they survived, to the town of Hadley, for the promot- 
ing of literature or learning ; that those trustees should have 
power to perpetuate the board by filling their own vacancies ; 
and that the school should be called the Hopkins School. The 
town approved of three persons named by the trustee, and 
appointed two themselves, and voted, that "the committee 
thus chosen should jointly and together have the ordering and 
full disposal of the estate given by the trustees of Hopkins to 
the town of Hadley, or any other estate or estates that were 
or might be given either by the town itself or by any other 
donor for the use, benefit, and maintenance and promoting a 
grammar school to and for the use and in the town of Hadley." 
In 1675, another testator devised land to the town of Hadley, 
committing it to the care, disposing, and ordering of S. S., (fcc. 
(the Hopkins School committee) to be by them disposed of, 
in case they quietly keep and remain in their committeeship 
for Hopkins school^ unto Hopkins school for Hadley ; but if 
they be put out or disturbed in that committeeship, then to 
be disposed of as they see meet for the good of the town. 

Held, the will of Hopkins, and the instrument made by the ,^ 
trustees in 1664, did not vest the legal estate in the property 
given by Hopkins in the town of Hadley ; that it was not the 
object of the devise to found a common town school for the 
exclusive benefit of the inhabitants of that town, but to 
encourage all in that (then) newly settled part of the country 
who wished to prepare at a grammar school for the university ; 
that in order to establish this construction, a long usage might 
be shown of admitting pupils from other towns than Hadley, 
to share the privileges of the Hopkins school ; and that all 
the other donations were to be held upon the same trusts, and 
applied to the same uses, as the principal one from Hopkins. — 
Hadley v. Hopkins Academy, xiv. 241. 

It seems, in 1686, the county courts and the president and 
council of New England had jurisdiction of this kind of trusts^ 



1. Where a collector of customs goes out of office, the time 
for which he was appointed having expired ; the commissions 
to which he would have been entitled, on the receipt of 
all duties bonded by him, are to Be equally divided with his 
successor who collects them. — Doane v. Phillips, xii. 223, 
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2. But* a collector who is removed from office can claim no 
share of such duties, — Ibid, 

3. A collector, thus removed, by permission of his successor 
femained in the office " de facto " for a few days, performed 
the duties, and received the fees. Held, he could claim no 
compensation from his successor for his services during this 
time. — /Wd, 



Common. 



1. Under a statute for protecting a beach from damage, a 
clause, that any person having "any legal title in any part 
thereof" shall be compensated for all damage suflFejed by rea» 
son of the statute, applies to a right of common in the beach. 
— • Thomas v. Marshfield^ x. 364. 

2. The grant of a right of common to the inhabitants of an 
unincorporated territory, " to belong to the neighborhood, as 
well such as may arise and shall hereafter, as those that are 
now raised upon the same," passes a title to those persons only 
who are inhabitants at the time of the grant. -^ Thomas v. 
Marshfield, — x. 364, . 



The demandant, being owner of a parcel of land with a 
dwelling-house thereon, adjoining on the north to land with a 
dwelling-house thereon belonging to his sister, facing to the 
south, conveys to the tenant's grantor in fee simple, " pro- 
vided however this conveyance is upon the condition, that no 
windowsishall be placed in the north wall of the house afore- 
said, or of any house to be erected on the premises, within 
thirty years from the date hereof." The sister having con- 
veyed her land to a stranger, the tenant mortgages by a deed 
reciting the foregoing provision, and afterwards, while remain- 
ing in possession, makes windows in the north wall. Held, 
the above clause was a condition, not a covenant ; that it was 
a valid condition ; and that such breach of it worked a forfeit- 
ure of the estate, and gave the demandant a right to re«enter» 
—Gray v. Blanchardi viiu 284. 
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1. A factor, being informed of a provisional consignment to * 
him, and of a bill of exchange drawn on him by the consignor 
expressly upon the credit of the consignment, refused in terms 
to accept the bill, but afterwards received the goods from the 
master of the vessel. Whether this did not charge him as 
acceptor, qu. — Allen v. Williams, xii. 297. 

2. Where the shipper of goods fills up the bill of lading 
with the name of a particular consignee or bearer, the mere 
delivery of it by the shipper, for a consideration, passes the 
property against any person but a previous assignee of the bill 
of lading. — Ibid. 

3. The shipper of goods drew a bill of exchange upon* the 
credit of the consignment, delivering to the holder as security 
the bill of lading, by which the goods were to be delivered to 
the defendants or bearer. The defendants refused ta accept 
the bill, afterwards procured the goods from the master of the 
vessel, and sold them. Held, the refusal to accept entitled 
the holder of the bill to possession of the goods, and he might 
recover frpm the defendants the proceeds of sale. — Ibid. 



1. The acts and declarations of one conspirator are evidence 
against another, if the conspiracy has been shown by compe^ 
tent testimony. The €Ourt will hot decide upon its credibility. 
— Commonwealth v, Crowninshield, x. 497. 

2. A witness testified, that the prisoner said before the wit- 
ness and R., that F. had offered him money, if he would com- 
mit a homicide ; that the prisoner told F. he would give him 
an answer at a future time ; that the prisoner offered the 
witness a third part of the money, if he would do the act ; 
that R. proposed a mode of doing it ; that the witness de- 
clined having any thing to do with it, and then the prisoner 
said he was in jest. A few days after this conversation, the 
crime was conimitted by F. Held, there was such proof of a 
conspiracy between R. and the prisoner, as to render R.'s 
declarations admissible against the latter. — Ibid. 
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eonstUtttfon. 

1. If an enlarged sense of any particular form of expression 
should be necessary, to accomplish so great an object as the 
convenient exercise of the fundamental privilege or right, that 
of election ; such sense must be attributed. — Henshaw v. 
Foster, ix. 317. 

2. Where there are two legal or constitutional modes of 
performing a duty or exercising a right, the use of one for any 
length of time cannot render the other unconstitutional or 
illegal. — Ihid. 

3. The legislature may authorize a court in one county, to 
impose an additional punishment on a convict in the state- 
prison, who has been more than once convicted, in other coun- 
ties, of crimes committed in those counties. — Commonwealth 
V. Phillips^ xi. 28. 

4. A statute erecting a new court, or giving jurisdiction to 
an existing one, to try past crimes, is not '* ex post facto." — 
Commonwealth v. Phillips, xi. 28. 

5. Private property may be appropriated to public use in 
connexion with measures of municipal regulation. But unless 
a compensation be provided, the appropriation is unconstitu- 
tional and void. — Baker v. Boston, xii. 184. 

6. The construction of dams by a corporation, for obtaining 
a head and fall of the waters of a navigable arm of the sea, 
and working grist-mills and other useful mills, and also for 
providing a toll-road over the dams, is a public enterprise for 
which the legislature may constitutionally appropriate private 
property. — Boston ^c. v. Newman, xii. 467. 

7. Where the corporation was constitutionally authorized 
by the legislature to create such water-power, by penning up 
the tide waters in a full basin, and excluding them from 
another basin, which was to receive the water through race- 
ways from the full basin ; held, the owner of flats in the re- 
ceiving basin could not lawfully raise his land, so as to 
diminish the capacity of the receiving basin and the water- 
power. — Ibid. 

8. The act of incorporation provided, that any person 
sustaining any damage by the building of the dams, &c., or 
from the exercise of any of the rights and powers given to the 
corporation, might apply, within one year from the time any 
such damage may have happened, to the Court of Common 
Pleas for a committee, and ultimately for a jury, to estimate 
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the damage, and, where the damage is annual, so to'aeclare 
the same. Held, this was a reasonable provision for compen- 
sation to a party whose property should be appropriated, and 
that the act was constitutional. — Ibid. 

9. Held, the owner of flats land in the receiving basin 
suffered an injury, when the tide waters were excluded from 
the basin, and he was thereby prevented from beneficially 
using his land ; and that his claim for compensation conse- 
quently arose at that time. — Ibid. 

10. Individuals are protected by the constitution in the 
enjoyment of their property, saving only when the public 
want it, not merely for ornamental, but for some . necessary 
and useful purposes. — Ibid, 480. 

11. An act, providing that the expense of building a certain 
bridge shall be paid in part by the county where it is situated, 
when by the general law it would fall wholly upon the town, 
is not unconstitutional. — Norwich v. Co. Commrs. o/Hamjh 
shire, xiii. 60. 
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A. Nature of contracts. 

The payee of a note for ^4310 agreed with the maker, that 
if the latter would convey to him certain land, the sum of 
$3200 should be allowed him upon the note ; that if any sum 
should be paid in cash or otherwise, double the sum paid should 
be indorsed on the note ; and that upon receiving a deed of 
the land and the maker's note for $500 payable in one year 
with interest, the first note should be given up. It was also 
provided that " the above arrangement is to be carried into 
eflFect in three months. " Within three months, the land was 
* conveyed, and $3200 indorsed as agreed ; but no other pay- 
ment and no note for $500 was made or tendered within that 
time. Held, the note was not a penalty, but evidence of a 
subsisting debt to the amount of it ; that the agreement was 
in the nature of a composition whose terms must be strictly 
fulfilled, and the maker not having fulfilled them was liable 
for the balance after deducting the indorsement. — Makepeace 
V. Harvard College, x. 298. 



J5. Consideration of contracts. 

1. Where one contracting party refuses to fulfil his con- 
tract, and the other makes a new promise on condition he will 
go on with it ; the latter is not yoid for want of consideration. 
Munroe v. Perkins, ix. 305. 

• 

2. A promised favor or gratuity cannot be demanded as a 
legal right, and may be withdrawn by the promisor without 
subjecting him to the imputation of fraud ; since in a court 
of law no one can be charged with fraud for asserting his 
legal rights. — Babson v. Webber, ix. 164. 

3. Though an agreement be made without consideration, 
yet, if it be executed, no objection can be made on that ground. 
— Robertson v. Gardner, xi. 15.0. 

4. The defendant subscribed a paper, whereby he engaged 
to pay the plaintiflfs, an incorporated college, a certain sum, 
provided the college remained in the place where it then was, 
otherwise the subscription to be void, and the money, if paid, 
to be refunded; and also provided the corporation should 
within one year accept the subscription, and by vote order an 
entry of the paper on their records. These conditions having 
been t^omplied with, held, the promise was made for a legsd 
consideration, and was binding on the defendant. — Williams 
College V, Danforth, xii. 641. 
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5. The equalizing of the distribution of one's estate after 
his decease is no sufficient consideration for a contract by him 
to pay money. — Parish v. Stone, xiv. 198. 

6. The defendant, by a written contract, reciting that he 
placed his son with the plaintiffs to learn the art of printing, 
" to stay till he is twenty-one years of age " — agrees, ** in con- 
sideration of the son's being so old " (he- being then eighteen) 
to pay the plaintiffs a stipulated amount, if the son does not 
continue in the plaintiffs' employment six months after he is 
twenty one. The son, according to agreement, enters the 
plaintiffs' employment, and is instructed by them, for some 
months, in the art of printing, when he leaves them without 
cause. Held, although no counterpart was executed, the con- 
tract was upon sufficient consideration, and legally binding. — 
Phelps V. Townsend, viii. 392. 



C. Parties to contracts. 

1. If one standing in the relation of trustee, agent, or 
steward, purchase of his principal the property committed to 
his care ; any departure from the strictest fairness, or conceal- 
ment of what may affect the price, if within his knowledge, 
will be ground for setting aside the bargain. — Farnam v. 
Brooks, ix. 212. 

2. An omission, in such case, to disclose any thing which 
in the mind of a prudent man would be likely to affect the 
bargain, though there be no intention to cheat, is a constructive 
fraud. — Ibid. 

3. But where the subject-matter is complicated, (as, for exam- 
ple, an account running through many years and volumes,) and 
liable to have been forgotten, the purchaser is only bound, it 
seems, to give information sufficient to lead the seller into an in- 
quiry, to be willing to answer questions, and to submit all the 
materials of knowledge which he has. And a compromise made 
under these circumstances, though advantageous to the agent, 
will not be relieved against in chancery ; especially after 
nearly twenty years, and the death of the principal and of one 
employed by him to make the settlement. — Ibid, 

4 By a sealed instrument between the plaintiff and B. d& 
P., it was agreed that B & F. should build nine houses for 
the plaintiff; that after they were finished, the plaintiff should 
sell four of them to B. & F. or their representatives or such 
persons as they should direct ; that the value of each of the 
nine houses should be estimated by an architect from the bills 
of work and the worth of the land ; that the parties or their 

9 
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representatives should then bid for the choice ; and that the 
sums bid should be credited to the whole cost of the nine 
houses, and the four houses selected by the purchaisers 
paid for at their value as thus determined. Before com- 
pletion of the houses, by another sealed contract between 
B. & F. and the defendants, it was agreed, that the defendants 
should " buy one of the above-named houses, which are to be 
built &c., as per contract between B. & P. and the plaintiff; 
and the defendants shall have as good and equal right to bid 
for choice of said houses, as any of the proprietors ; the price 
not to overrun $2400, and if said house does overrun $2400 
by the bills, it shall be the loss of B. & F., and the defendants 
shall pay no more,^^ The plaintiff brings assumpsit against 
the defendants t6 recover the sum bid by them for a choice of 
the houses. Held, such bidding did not create any contract 
between the plaintiff and the defendants ; that the promise 
by B. & F., in their contract with the plaintiff, to pay the 
consideration for the four houses in the mode therein provided, 
bound them to pay the amount pf the bid for a choice, as 
well as the cost of the four houses, if B. & F. or any person 
authorized by them should make such bid ; and therefore that 
the plaintiff's claim was upon B. & F., and not upon the 
defendants, with whom he had no privity of contract. — Car- 
ter V, Gault, xiii. 531. 

5. Where by a sealed instrument two persons agreed with 
the plaintiff to pay him a certain sum'for building a house, and 
both superintended the work, and in the absence of one the 
other acted, but always with a joint view to one object ; held, 
that a parol agreement by each at different times to waive the 
sealed contract, and to pay the plaintiff a reasonable compen- 
sation, was a joint contract. — Munroe v. Perkins^ ix. 298. 



D. What avoids contracts. 

1. No degree of physical or mental imbecility, which does 
not deprive one of legal competency to act, is of itself suffi- 
cient to avoid a contract or settlement with him. — Farnam 
V. Brooks, ix. 212. 

2. An insane person is not competent to pledge a promissory 
note held by him, although the party taking it neither knows 
nor has any reason to suspect the insanity, and uses no unfair- 
ness in obtaining the note. And trover lies to recover it. — 
Ibid, ; Seaver v. Phelps, xi. 304. 

3. An indenture, containing an agreement to furnish money 
for the purpose of "carrying on the general business of 
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brokerage, embracing, as time and opportunity shall give, the^ 
vending of lottery tickets,^' is on the face of it illegal. — Wil- 
Hams V. Woodman^ viii. 78. 

4. An agreement, signed by three persons, was afterwards 
altered by the consent of two of them, by adding seals 
to the names of the signers, and interlining the words '* jointly 
and severally," and was then delivered by those two. Held, 
the alteration did not avoid the instrument as to the two who 
assented to it. — Warrifig v. Williams^ viii. 322. 

6. If A. sign his name to a paper in blank, and verbally 
authorize B. to write over it a certain agreement, A. will be 
bound by such agreement when written. Aliter, if B. an- 
nexes a seal to A.'s name, and delivers the instrument as a deed. 
— Warring V, WilliamSyVm, 326. 



E. Contracts of indemnity. 

1. A contract of indemnity shall be construed liberally. — 
Bird V. Washburn, x. 226. 

2. The defendant signed a writing t6 the following effect ; 
" Whereas the plaintiflF has this day indorsed the following notes 
(describing them) for the maker, and I, the subscriber, having 
for good reasons and considerations agreed to become security 
for one fourth part of the foregoing sums, I do hereby agree 
and bind myself to sustain one fourth part of all the loss 
which shall happen to the plaintiff by reason of his indorse- 
ment of the notes ; that is to say, if the maker should fail to 
pay the notes, and the plaintiflf should be compelled to pay the 
same, I agree to pay one fourth part of them, as they shall 
become due and remain unpaid by the maker." Held, that the 
writing was evidence that the plaintiflf had incurred a pecu- 
niary liability, in consequence of the defendant's promise to 
indemnify him, and that the promise was therefore founded 
on a valid consideration. — Kempton v. Coffin^ xii. 129. 

3. Held, the plaintiff having paid the notes, after being duly 
notified as indorser, might bring an action against the defen- 
dant, without first suing the maker of the notes ; and that 
evidence of the maker's ability was irrelevant and inadmissi- 
ble. — Ibid. 

4. Where the title to personal property was in dispute^ and 
one of the claimants employed the plaintiflf to aid in remov- 
ing it, and the plaintiflf had reasonable ground to suppose that 
such person was the owner ; held, although it turned out that 
he was not, and the removal therefore a trespass, and although 
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4he trae owner notified the plaintiff of his title, that a promise 
of indemnity from a third person was legal and binding. -— 
Avery v. Halsey^ xiv, 174. 

6. The defendant claimed no interest in the property, but 
the plaintiff acted upon the faith of his promise. Held, the 
danger incurred by the plaintiff was a valid consideration, and 
sufficient to sustain an action on the promise. — Ibid. 

6. A. and B. having been partners, A. gave B. an obligation 
to indemnify him against a note promised by C, but upon 
which 0. was in fact a surety for A. & B. C. afterwards ad- 
vanced money to B., with which B. paid the note. Held, A. 
was liabk to B. on the obligation for the amount of the note 
paid by B. — Warring v. Williams^ viii. 322. 



jP. What contracts must be in writing. 

1. The promise of an administrator to pay a debt of the 
intestate, out of the proceeds of land sold or to be sold, is 
within the statute of frauds, and must be in . writing. — 
Silsbee v. IngallSj x. 526. 

2. Under st. 1827, c. 118, providing that ^'all contracts on 
account of the state-prison shall be made with the warden, 
and when approved by the inspectors shall be binding in law," 
the contracts need not be in writing. — Aiistin v. Faster^ ix. 
341.* 

3. Such approval may be implied from acts, and need not 
either be given by an express vote, or appear on the records. 
— Ibid. 

4. A housewright having contracted to build a house for 
the defendant, and find the materials, and the defendant hav- 
ing agreed to pay him when it should be finished, the defen- 
dant verbally promised the plaintiff, that if he would supply 
the housewright with the materials on credit, he, the defen- 
dant, would not settle with the housewright without notify- 
ing the plaintiff, after the work should be done, in order that 
he might secure himself by a trustee process. Before the 
house was completed, the defendant, without notifying the 
plaintiff, paid the housewright ; who absconded, and the plain- 
tiff thereby lost his debt. Held, the defendant's promise was 
legal, and not within the statute of frauds. — Tovme v. 
OroveTj ix. 306. 
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O. Parol eyidence in relation to written contracts. 

1. In general, a written agreement merges all previous con- 
versations and parol agreements ; but in many cases a new 
parol contract may be shown. And though, in a suit upon 
the written contract itself, parol evidence is inadmissible ; yet 
in a suit upon the new agreement it is admissible. — Munroe 
V. Perkins, ix. 303. 

2. It matters not, in this respect, whether the written agree- 
ment be sealed or unsealed. — Ibid. 305. 

3. The defendant signed a writing in which he recites, that 
the plaintiff has delivered to him to keep " one hora* ^jf the 
value of $100 ;'' and he promises to keep the same until 
called for, and then to deliver it to the plaintiff, and to save 
the plaintiff harmless from all costs, trouble, and expense that 
shall arise to him, in consequence of his entrusting the prop- 
erty to the defendant. The plaintiff afterwards demanded 
the horse, and it was delivered to him, but he notified the 
defendant that he received it in part satisfaction of the con- 
tract, because it had been injured. The plaintiff then sold it 
for less than $ 100, and brought this action of assumpsit on 
the contract, to recover for the aHeged injury. Held, the 
writing was only prima facie evidence of the value of the 
horse at the time when the defendant received it, and that 
parol evidence was admissible of the value, on the question of 
damages. — Bancroft v. Parker, xiii. 192. 

4. The plaintiff, owning a vessel bound on a voyage from 
Boston to South America, thence to Calcutta, and back to 
Boston, wrote in his instructions to the defendant, the super- 
cargo, " I am willing to submit the direction of the vessel to 
you, until you have disposed of your outward cargo, and pro- 
cured a freight, if any can be had, either for Calcutta or 
Manilla. For all your services for me while absent, I agree to 
pay you a commission of 2^ per cent, on sales in South Amer- 
ica, and 2j per cent, on purchases in Calcutta." The defen-- 
dant baying obtained a freight from Monte Video to Valparaiso ; 
held, this service was not contemplated in the agreement above 
named, and therefore, that the defendant might prove a new 
parol agreement, immediately subsequent, by which the 
defendant was to be paid for such freight, independently of 
the commissions provided for in the writing. — Richardson v. 
Hooper, xiii. 446. 
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H. When a parol is merged in a written contract. 

The plaintiff and defendant, being mutually indebted, drew 
up a schedule of their respective demands, and on the same 
paper executed a sealed instrument with penalty, setting forth 
that the schedule was a full statement of all claims,- and when 
the account should be balanced, the securities which each 
held should be given up and cancelled. In an insimul compu- 
tassent brought for a balance due the plaintiff, held, the speci- 
alty was no contract for payment of money, and did not merge 
the simple promise, but might be construed as an admission 
of existing demands. — Hoyt v. Wilkinson^ x. 31. 



/. Conditional, mutual, and independent contracts. 

1. A promise by the defendant, for value received, to pay 
the plaintiff a sum of money, if and when the defendant shall 
collect his demands against a third person, implies that he will 
use due diligence to collect them ; and in an action upon the 
promise, it need not be proved that the plaintiff requested him 
to collect them. — White v. Snell^ ix. 16. 

2. It is sufficient to aver that the defendant did not use due 
diligence, without averring that it was necessary for him to 
do so. — Ibid. 

3. A count, containing the former allegation, may be joined 
with a count alleging that there were no such demands. — 
Ibid, 

4. The plaintiff and defendant agreed to share equally in 
the profit or loss of certain goods to be purchased. Th)3 goods 
were bought and paid for by the plaintiff. In an action to 
recover of the defendant his share of the purchase money, 
held, the above agreement did not create an obligation on the 
defendant to pay the plaintiff, till after settlement of the trans- 
action. — Williams v. Henshaw, xi. 79. 

5. The plaintiff and defendant agreed together, that the 
defendant should manufacture shingles for the plaintiff, and 
that the plaintiff should furnish suitable materials. In an 
action for fraud in making the shingles, the defendant justified 
himself on the ground, that the shingles were as good as could 
be made from the materials furnished. Held, he had a right 
to make this defence, inasmuch as he was not bound to decline 
using defective materials, although at liberty to decline, if he 
pleased. — Morton v. Fairbanks, xi. 368. 

6. In determining the question, whether covenants are con- 
ditional or independent, or mutually dependent, the court will 
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be governed, not by technical and artificial rules, but by the 
true intent of the parties, as expressed by the language of the 
contract. — Howland v. Leach, xi. 154. 

7. Plaintiff covenanted to sell a house to the defendant for 
a certain sum, the latter covenanting to pay the plaintiff that 
sum, on the day when the house should be finished, and the 
key delivered to the defendant, with a satisfactory deed and 
title free of all incumbrances. Held, the covenants were de- 
pendent, and that the plaintiff was not bound to tender a 
deed, but on condition of the defendant's willingness to 
take it and pay the price. — Ibid. 151. 

8. It was agreed between the plaintiff and defendant, that 
the latter should have certain land, in consideration of which 
he was to pay the plaintiff a certain sum of money in three 
instalments, the deed to be executed at the completing of the 
last payment. Held, the defendant's agreement to pay the 
two first instalments was independent ; but his agreement to 
pay the last instalment, and the plaintiff's to execute and 
deliver the deed, were mutually dependent and conditional, — 
Kane v. Hood, xiii. 281. 



K. Time of performing contracts. 

1. By an indenture, the plaintiffs assign to the defendant a 
lease of land for a hundred years, and covenant to build a 
house upon it by a certain day. The defendant covenants, 
that provided the plaintiffs shall faithfully perform their cove- 
nants, he will pay them ^1000; one third when they shall 
have done certain parts of the work, and shall ha,ve caused 
insurance to be made on the house for $1000, payable to the 
defendant in case of loss ; one third when they shall have 
done other parts of the work ; and the rest when the house 
shall be finished. The plaintiffs, upon the making of the 
indenture, give the defendant their promissory notes amount- 
ing in the whole to $1000, payable, at different periods, to the 
defendant or order, with interest quarter-yearly, but he is to 
claim interest only on the money actually advanced ; and the 
plaintiffs covenant, that in case they shall fail in the perfor- 
mance of any of their covenants, they will forthwith repay 
the whole amount advanced to them on demand with interest. 
They also covenant to fulfil all the covenants in the lease 
assigned ; and it is agreed that the leasehold premises are 
assigned as collateral security for performance of the plaintiffs' 
covenants, and that if they shall fail therein, or in punctual 
payment of the notes or interest, the defendant may cause the 
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leasehold to be sold, reimburse himself with the proceeds for 
his advances, and account to the plaintiffs for any surplus. 
The defendant paid the plaintiffs one instalment, but, 
the work which was to be done before the second and third 
not being completed until after the day named for the finishing 
of the house, he refused to pay them. Held, that time was 
of the essence of the contract, and the plaintiffs could not 
sustain an action for the second and third instalments ; also, 
that the contract was not an overreaching bargain on the part 
of the defendant. — Longley v. Cotting, ix. 329. 

2. In an action on a promissory note, a witness, served by 
the plaintiff with a subposna duces tecum to produce the note, 
testified, that the defendant, a mechanic, assigned his prop- 
erty to the witness, a creditor, and that the plaintiff and the 
other creditors put their demands, including the note, into the 
hands of the witness for collection, under an agreement that 
he might furnish stock to the defendant to work up for the 
benefit of the creditors, and that the proceeds of all the prop- 
erty should be first applied to the repayment of these advan- 
ces, and the balance to the debts ; and that a large sum was 
due the witness for the advances. Held, in the absence of 
any stipulation as to time, the witness's agency must be held to 
continue a reasonable time, and a creditor to assent to such 
continuance, unless he expressed a wish for an inunediate 
collection of the debts. — Bull v. Loveland, x. 9. 

3. Held, also, a creditor had no right to sue and attach the 
property, without first notifying the other creditors, and re- 
storing them to the position which they had before the agree- 
ment. — Ibid. 

4. H. C. and G. 0. signed a subscription paper, agreeing to 
pay the defendant the sums written against their names, pro- 
vided he would cause an institution for the education of teach- 
ers for schools to be established in the town where the sub- 
scribers lived. A few days afterwards, the plaintiffs paid their 
whole subscriptions to the defendant, who gave a receipt, 
stating that the money was received of H. C. and G. C. in pay- 
ment of a subscription by them made to encourage the estab- 
lishment of a seminary, &c. Held, as no time was fixed for 
establishing the seminary, a reasonable time only would be 
allowed; after which, the plaintiff could recover the sum paid 
by him as money had and received. — Carter v. Carter^ xiv. 
424. 

6. Held, the subscriptions of the plaintiffs being several, 
they should bring several actions. — Ibid. 
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L. Entire contracts, and part fulfilment thereof. 

1. Where one undertakes, to perform an entire work at a 
certain price, and fails to perform it, but receives the whole 
price ; he can claim nothing more upon a quantum meruit, 
although the work done is beneficial to the other party. --• 
Phelps V. Sheldon, xiii. 60. 

2. Debt or assumpsit lies upon an implied promise, for 
labor done, and materials found, under a special contract 
which has not been performed on the part of the plaintiff. — • 
Smith V. First Congregational Sfc, viii. 178. 



M. Waiver, satisfaction, and discharge of contracts. 

1. A contract under seal may be waived by a parol agree- 
ment ; more especially if the latter shall have been executed« 
— Munroe v. Perkins, ix. 298. 

2. The plaintiff, by a sealed instrument, agreed to erect a 
building, at a fixed price, for the defendant* Having partly 
done the work, and finding the price inadequate, he refused 
to go on ; but upon a verbal promise by the defendant that 
he should be paid for his labor and stock, and should not suffer, 
he proceeded and completed the building. Held, the plaintiff 
might maintain an action upon the parol agreement. — Ihid. 

3. In an action to recover payment for labor performed ; if 
the benefit of the work is lost by caiises for which the plain- 
tiff would be answerable in a cross-action, the same facts are 
a good defence against the plaintiff's suit. Aliter, if the loss 
is caused by persons, for whose conduct the plaintiff is not 
responsible. — Austin v. Foster, ix. 341. 

4. The defendant contracted with the warden of the state- 
prison for the labor of some of the convicts ; and his shop, 
within the prison-yard, was wilfully set on fire by con- 
victs, whereby materials of the defendant were injured more 
than the services of the prisoners were worth. Held, the 
plaintiff, the warden, was not accountable for this loss, and 
should recover of the defendant the price agreed for the labor. 
^Ibid. 

6. Whether an executory contract to take a smaller sum in 
discharge of a larger, or for a collateral thing, without satis- 
&ction and actual acceptance, is binding either in law or 
equity, qu. — Makepeace v. Harvard College, x. 304. 

10 
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N. Foreign contracts. 

Our law, conforming to the comity of all civilized states, 
gives effect to foreign contracts and obligations, which follow 
the persons respectively, when the contracts are not immoral 
or injurious. — Bulger v. Roche, xi. 40. 



0. Construction of contracts. 

1. The whole of a contract should be taken together in 
order to get at the true intention of the parties ; and if one 
part is irreconcilable with another upon any reasonable con- 
struction, it ought to aid in the construction of the whole, 
though apparently inconsistent. — Knower v. Emerson, ix. 
422 ; Wheelock v. Freeman, xiii. 167 ; Heywood v. Perrin, 
X. 230. 

2. Several instruments, made at one and the same time, 
and having relation to the same subject-matter, must be taken 
to be parts of one transaction and construed together, for the 
purpose of showing what was the true contract between the 
parties. — Makepeace v. Harvard College, x. 302 ; Sibley v. 
Holden, x. 250. 

3. Where the parties to a contract understand it differently 
when it is made, but neither infornis the other of his under- 
standing till afterwards, chancery will hold them to the terms 
of the contract, and will put its own construction upon those 
terms. — Miller v. Lord, xi. 11. 

4. By a written agreement, the defendant was to carry on 
the plaintiff's farm, and receive in payment one half of the 
produce ; the plaintiff was to furnish him with all seeds neces- 
sary to sow, and the defendant to pay the plaintiff for one 
half of the seeds sown, or return one half after harvest, at the 
defendant's option ; and the plaintiff was to supply the defen- 
dant with grain until he could harvest the crops, and was to 
receive the same quantity at harvest or the value in money. 
The plaintiff furnished a parcel of rye and a parcel of oats, a 
part of which was sown, and the rest used by the defendant ; 
also a quantity of hay ; and the defendant raised a quantity of 
oats on the plaintiff's farm, and sold them. The plaintiff 
brings *' indebitatus assumpsit," while the special contract is 
in force. Held, the plaintiff could not recover for the rye-and 
the first parcel of oats, because they were included in the con- 
tract, and the defendant had the right to pay for them in kind ; 
but that he might recover for the hay, because it was not thus 
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included, and for half of the last parcel of oats, because by 
the sale the defendant had disabled himself to deliver them in 
kind. — Shearer v. Jewett, xiv. 232. 

6. A memorandum was given as follows ; — " It is agreed that 
B. is to have the refusal of a certain farm situated, &c., which 
was bought by me for the sum of $1940, upon his complying 
with certain conditions from the first day of April next, which 
conditions the aforesaid B. has complied with." Held, a valid 
contract, and that it expressed the price for which the land 
was to be conveyed. — Bird v. Richardson, viii. 262. 

6. The plaintiff, being largely indebted to the defendant, 
gave him orders on several merchants, to receive from them 
the balances which they owed the plaintiff for goods con- 
signed to them, and the defendant gave the plaintiff a writing, 
in which, after acknowledging receipt of the orders, and 
saying that he will pay over to the plaintiff all that he re- 
ceives over his debt, he agrees as follows ; "If there should ndt 
be more than $1000 due the plaintiff after paying my demands, 
I will divide equally the proceeds, which I shall receive on ac- 
count of the plaintiff, with the plaintiff, and no other ; but if 
there shall be over and above $1000, the plaintiff can expect no 
division, as I shall pay over my demands to him, and no other." 
A few months afterwards, the defendant received the balances 
from the drawees, but they did not equal the amount of his 
debt. An assignee of the plaintiff brings a suit against the 
defendant in the plaintiff's name on this contract. Held, the 
plaintiff should recover one half the sum collected by the de- 
fendant, deducting the costs of collection. — Knower v, 
Emerson, ix. 422. 

7. The defendants by writing " let out to the plaintiffs the 
great river feeder, &c. at the price of, &c. What is meant by the 
feeder is, the dam, guard-gate, culverts, excavation, and em- 
bankments ; in fact, every kind of work connected with fetching 
the water into the canal on said summit level ; " but no time was 
fixed for performing the work, or for making payments. Held, 
this was an entire contract, that it covered the whole work, and 
was not void for uncertainty. — Phelps v. Sheldon, xiii. 50. 

8. By a contract between H. & L., the lessees of a brick- 
• yard, and E., the latter agrees to make bricks in the yard, to 

hire and board the workmen, to give in his time and services 
in making the bricks, and to pay a certain sum per thousand 
for the bricks made, as rent ; and H. & L. agree to attend to 
selling the bricks, purchasing all necessary materials for 
making them, collecting the bills, &c., and after payment of all 
expenses, the parties agree to divide the profit and loss equally ; 
and H. &, L. are to have power to retain the bricks or money col- 
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lected in their possession, to the amount of all sums of money, 
goods, &c., which they may from time to time advance to E. 
Held, the bricks made under this contract were the joint 
property of the parties. — Macomher v. Parker ^ xiii. 176. 

9. Held, that evidence was inadmissible, for the purpose 
of showing that E. had no property in the bricks, of a usage 
for the owner of the yard, under such contracts, to retain all 
the property, and to account with the maker of the bricks for 
his share of the profits, after the sales are made and the pro- 
ceeds collected. — Ibid, 
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A* Form of, and parties to, a conveyance. 

1. A deed of release of shares in a corporation, to effect the 
intention of the parties, will be construed as a grant. — Hast- 
ings V. Blue Hill Turnpike Corporation^ ix. 80. 

2. A. conveys to B. land to which he has no title, by war- 
ranty deed, and B. enters. Afterwards, B. being in possession, A. 
takes a deed of release from the true owner. Held, this should 
operate as a confirmation of B.'s title. — Oakes v. Marcy^ x. 
195. 

3. A deed, duly executed, acknowledged, and recorded, is 
always admissible evidence of a grant, whether the grant be 
valid or void. — Tyler v. Hammond^ xi, 193. 
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4. A grant, though void, is evidence of the nature and ex- 
tent of a party's claim who enters under it. — Milton v. First 
Congregational Sfc, x. 447. ' * 

6. Where a conveyance is made to a female, and a person 
formerly bearing the name of the grantee now bears another 
namiB, having been married ; parol evidence is admissible, to 
prove that this person is the person intended by the deed, that 
the grantor was ignorant of her marriage, and that she was 
the only one claiming to bear the name in the deed, or claim- 
ing title under it. — Scanlan v. Wrightj xiii. 623. 

6. A conveyance to an infant feme covert vests the estate 
in her, subject to be devested by her dissent when of age and 
discovert. — Ibid. 

7. It is not essential to the validity of a grant, that the 
grantee or grantees should be named ; but, if not named, they 
must be ascertained by description, so as to be distinguished 
from all others, and any uncertainty in this respect will render 
the grant void. As where the grant is made to the inhabitants . 
of a certain neighborhood^ which is not defined with suffi- 
cient certainty. — Thomas v. Marshfield, x. 367. 

& A grantee, not having been in actual possession of the 
granted premises, otherwise than by leasing them to 'end re- 
ceiving rent from his grantor, conveys to a purchaser for valu- 
able consideration by "quitclaim and release," as commonly 
practised in Massachusetts. The deed was duly recorded. 
Held, this conveyance passed the estate, though the purchaser 
had no previous possession of or interest in the property. — 
Russell V. Coffin^ viii. 143. 

9. A demandant derived title from the deed of a guardian 
of two minors, who in the letter of guardianship were called 
Phebe Vose Sowle.and Mary Jeflfers Sowle, children of N. S., 
ai|d in the guardian's petition for a license to sell, and in the 
license and defed, were called Phebe Sowle and Polly Sowle, 
daughters of N. S. and granddaughters of N. S. Held, the 
papers showed that the same persons were referred to through- 
out ; or, if not, the identity was a question for the jury. — 
Sowle V. Sowhy x. 376. 



JB. What passes by a conveyance. 

1. In equity as well as at Biw, the conveyance of a whole 
carries all the parts, though some of them were not in the 
view of the parties. — Farnam v. Brooks, ix. 212* 
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2. A deed of " all one's share and interest " in certain land, 
passes reversionary as well as present estates. — Sowle v. 
-^^owJe^ X. 376. 

,3. ConVtoyance of "one half of an undivided tract of land, 
Tying, ifcc/ Also a tract of land, lying, &c. Also one half of 
an undivided tract of woodland, &c.," with a release by the 
grantor's wife of " her right of dower in the undivided one 
half of the above premises." Held, the deed passed the whole 
of the second tract ; and that parol evidence was inadmissible 
of an intent that only a moiety of it should pass. — Child v. 
Wells, xiii. 121. 

4. A grant or devise of an interest in growing wood is an 
interest in the soil itself. — Wright v. Barrett, xiii. 44. 

5. One owning a tract of land in Boston conveyed a part of 
it, describing such part by metes and bounds ; and afterwards, 
conveyed " all the right and title to the land I have in Boston " 
to another grantee, whose deed was recorded before the former 
deed. Held, the portion included in the first deed did not pass 
by the second. — Adams v. Cuddy, xiii. 460. 

6. If an original proprietor, seised as tenant in common with 
others of a township of land, and entitled to a certait^umber 
of acr^ as his share, makes a .grant of the land beiorQ it is 
located to him ; his title passes by the deed, aitd a locaftion 
being made to his right', the land vests in his grantee in seve- 
ralty. — Burghardt v. Turner, xii. 534. 

7. Ancient deed (of 1736) — " in consiSM^iion of love and 
good will, I give and grant to H., his heil^tod assigns, the 
one half of my real and personal estate, habendum to H., his 
heirs and assigns, and after my decease and my wife's decease, 
H. shall have the other half of all my estate, real stnd per- 
sonal ,• and H. is to maintain me and my wife all our days.'' 
Held, H. took a fee in one moiety of the real estate, and iBmly 
a life-estate, at most, in the other. — King v. Barns, xiii.%. 

8. The owner of lands in fee, being insolvent, conveyed 
them to F. and his successors, in trust from the proceeds of 
the sales thereof te pay the grantor's debts, and to reconvey 
any surplus; and appointed F. his attorney, "giving him, at 

%.his own {liscretion, full power to sell all or any of the lands." 
Held, although F. did not acquire a fee himself, the power of 
attorney gave him authority to convey a fee, — Alger v. Fay, 
xii. 322. 
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C, Privileges and appurtenances granted or reserved 
in a conveyance. 



1. An easement appurtenant to land passes withJM4hough 
the deed neither mentions the easement nor P^Wff^g^^ ^J^ 
appurtenances generally. — Kent v. Waite, x. 13§. 

2. Under the grant of a mill, " also the mill-yard and all 
other appurtenances and privileges, roads and appendages be- 
longing to said mill, with the right of digging, damming, and 
flowing for the accommodation, of said mill," the grantee has 
not a light to erect a trough on the grantor's adjoining land 
to conduct the water to the mill, no such trough having ex- 
isted at the time of the grant, and the place where it was 
erected not having ever been flowed by the mill-dam. — Mil- 
ler V. Bristol, xiii. 550. ^0^^ 

3. A grant of land IjfJimding on or near a pond and stream, 
reserving the mill aaS water privilege, is a reservation of the 
right of flowingthe land so far as is necessary, convenient, or 
usual for the "purpose of such privilege. — Pettee v. Hawes, 
xiii. 323. 

:4-*4ti such case, the grantee takes subject to the easement, 
a^it is not an incumbrance upon the land. — Ihid. ^ 

' JL.It mates no difference, whether the^mill and water privi- 
. lege are reserved exclusively to the grantor, or to him and his 
cotenant of such miU and privilege. — Ibid. 

6. When one accepts an estate, he must take it sub- 
ject to the limitations and reservations contained in the grant. 
— Plagg V. Flmgg, xi. 478. 



J^i Description and boundaries in a conveyance. 

1. Tenants in common of land traversed by a town road, 
exchanged deeds of partition, in which the land was thus 
described, — " beginning at a stake and ^ione.^ on the side oi 
the town road," &c., thence by various cdtirses " to said |pad, 
thence by said road to the place of beginning." Held, the 
portion of the land covered by the road did not pass, but ih0 
tenancy in common continued, subject to the easement, as 
before. — Sibley v. Holden, 2. 249. 

2. So wfiere a deed of land described it as bounded on a 
road, but specified boundaries which clearly excluded the road. 
Held, no part of the soil covered by the road could pass by 
the deed. — Tyler v. Hammond, xi. 193. 



- ■'■'■' V 
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• 

3. A deed of land, after bounding it by feet and inches, 
added this clause, — **or however otherwise the same is 

V bounded or reputed to be bounded, being the mansion-house 
and land thereto belonging.'' Held, that although the latter 
clause, if'it:had stood alone, would pass the property therein 
referred to, yet it could not control the former clause, so as to 
enlarge the bounds specified. — Tyler v. Hammond^ xi. 193. 

4. A deed of land described it as bounded on a road, and 
specified what number of acres it contained. Afterwards the 
road was discontinued, and a new one laid out, separating a 
small part ^f the land from the rest. After the making of the 
new road, the demandant, being a grantee of the land, mort- 
gaged a tract of land by metes and bounds, one of which was 
the road, but the length of the lines was not stated^ and the 
tract was described as the same' with that conveyed by the 
first named deed, and containing the 'feme number of acres, and 
reference made to that deed for all further necessary descrip- 
tion. Held, the small part of the land separated by the new 
road did' not pass by the deed. — Stearns v. Rice, xiv. 411. 

6. Where a deed gives a description which has not 
acquired a fixed legal construction, or refers to a boundary 
which ^ variable ; parol evidence is admissible to explain the 
deed, — Waterman v. Johnson, xiii. 261. 

* ' • 

6. Thus, where the land was described as bounded on a 
certain pond, and upon applying the deed to the local objects 
embraced within the descriptive words, it appeared that the 
pond was a natural one, which was differently rjaised at differ- 
ent times by a dam existing and in use at the time of the 
conveyance; held, this constituted a latent ambiguity, and 
that parol evidence was admissible, to show that a certain line 
was agreed on and understood at the time of conveyance as 
the boundary of the pond. — Ibid, 

7. Where a description refers to certain monuments, which 
do not exist at the time, and afterwards, in good faith and by 
mutual agreement, the parties put up monuments as and for 
those intended ; these will be considered as the monuments 
refecred to. — /Wd. 267. 

8. In the act incorporating the town of Hamilton, the boun- 
dary line is described as " running by Ipswich river to a wall, 
&c., then by said wall, &c.'' The wall was nearly at right 
angles with the river, and from the end of it was a wooden 
fence about two rods, and beyond that the bank was so steep 
that a fence was unnecessary. Held, the boundary line did 
not cross the river diagonally to the end of the wall, but fol- 
lowed the thread of the river, until it reached the point where 
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the wall, if continued, would intersect the thread of the river; 
and thence, making an angle, it took the line of the wall. — 
Ipsttrichj Petrs. S^c, xiii. 431. . - 

9. A grantor conveyed many lots of land, described as lying 
in a tract of wild land called the Boston Purchase. Among 
these lots were two, designated as '* long lots, numbered fifteen 
and forty-three, containing one hundred and forty acres each, 
more or less," which were originally included in the surveys 
of the Boston Purchase, but which, it had been ascertained 
before the date of the deed, were adjoining thereto. Held, 
the two long lots passed by this deed, the genial being 
controlled by the particular descriptibn. — Smith v. Strong, 
xiv. 128. 

10. Where land is described as running a certain distance, 
by measurement, to an ascertained line, though without a 
visible boundary ; such line will control the admeasurement 
and determine the extent of the grant. — Flagg v. Thurston, 
xiii. 145. 

11. Where land is granted by the commonwealth, and 
described by courses and distances without reference to monu- 
ments; evidence of long continued occupation imder the 
grant is admissible to prove the boundaries, and will fpntrol 
the distances, if the boundaries so proved exceed them. — 
•Owen V. Bc^rtholomew, ix. 520. 

12. Grants of adjoining land by the commonwealth and 
occupation under them, and subsequent conveyances by the 
grantees, referring to monuments not existing at the time of 
the original grai^ts, are admissible in evidence for the same 
purpose. — Ibid. 

13. A common practice of surveyors of land laid out by 
the proprietors of a town, to overrun the exact measures, is 
admissible to show that the boundaries of an ancient grant by 
the Commonwealth in an adjacent town, described by courses 
and distances, exceeded the distances given. — Ibid, 



E. Delivery, acknowledgment, registry, and proof of a 
conveyance. 

1. If a deed be delivered by the grantor to the register of 
deeds for the grantee's use, and afterwards assented to by the 
grantee, a title vests in him from the time of such assent, as 
against attaching creditors of the grantor. — Hedge v. Drew, 
xii. 141. 

11 



1 
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2. By St. 1783, c. 37, s. 4, a deed, to have effect against any 
bAt the grantor and his heirs, and to entitle it to be recorded, 
must be acknowledged by the grantor before a Justice of the 
Peace. — Sigourney v. Larned, x. 74. 

3. This statute provides for the acknowledgment of deeds 
" before a Justice of the Peace in this state, or before a Justice 
of the Peace or magistrate in some other of the United States 
of America, or in any other state or kingdom wherein the 
grantor or vendor may reside," &c. Held, an American con- 
sul at a foreign port was a magistrate within the act. — Scan" 
Ian V. Wright, xiii. 623. 

4. Where a deed was acknowledged before the register, and 
handed to him to be recorded, and at the same instant a credi- 
tor of the grantor attached the land ; held, that as the deed 
could not be on record without a certificate of acknowledg- 
ment, the attachment should havfe priority. — Sigourney v. 
Lamed, x. 72. 

6. Whether the delivery of a deed to the register at his 
dwelling is equivalent to a delivery at his office, qu. — 
Ibid. 73. 

6. A deed, given by a collector of taxes, does not give a 
perfect title till it has been acknowledged and recorded. — 
Tilson V. Thompson, x. 369. 

7. Where two claimants to land claim under diflferent gran- 
tors, the latter purchaser cannot object to the title of the for- 
mer, that his deed was not recorded when the last deed was 
made. — Tyler v. Ham/mond, xi. 193. 

8. Thus, where the demandant, claiming under an ancient 
deed not recorded, had not for more than forty years been in 
visible possession of the land, which during that time was 
used as a highway ; and the tenant, upon the discontinuance 
of the highway, purchased the land, without notice of the 
first deed, from a stranger to the demandant's title, and the 
first deed was afterwards recorded ; held, the demandant's 
title under that deed should prevail over the tenant's. — Und. 

9. The registry of a deed is constructive notice only to 
subsequent purchasers from the same grantor. — Bates v. Nor- 
cross, xiv. 224. 

10. One of two witnesses to a deed deposed, that he did 
not recollect witnessing it, but knew the attestation to be in 
his handwriting, and that the other subscribing witness, a 
short time previously, but long after the commencement of 
the suit in which the deposition was taken, had left the Com- 
monwealth, after advertising his intention so to do ,' and that 
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though the deponent did not recollect seeing him write his 
name, he had often received letters from him, and thought the 
signature in question was in his handwriting. Held, this was 
sufficient proof of the execution of the deed, to authorize 
reading it in evidence. — Russell v. Coffirij viii. 143. 

11. Where a second grantee has notice of a prior unrecorded 
deed, and conveys to a third person, who also has such notice ; 
the title of the latter cannot prevail against the first deed. — 
Adams v. Cuddy, xiii. 460. 



F. What avoids a conveyance, and herein of fraudu- 
lent conveyances. 

1. The cancellation of a deed by the grantee, who holds 
under it, does not divest his title or restore it to the grantor. — 
Holhrook v. Tirrell, ix. 105. 

2. But where A. conveyed land to B., and the deed was not 
recorded, though B. occupied under it ; B. then sold to C. and 
the deed was restored to A. and cancelled ; and A. made a 
new deed to C. which was recorded : held, that Oi's title 
should prevail over that of a creditor of B., to whom the land 
was subsequently set off on execution. — Ibid. 

3. A deed cannot be avoided, merely because it mentions 
no consideration. To avoid it as fraudulent for want of con- 

• 

sideration, this fact must be proved. — Boynton v. Rees. viii. 
329. 

4. Where a demandant claims under a conveyance, which 
the tenant attempts to ^impeach as fraudulent against creditors, 
of whom he is one, claiming under legal process against the 
grantor; the demandant is only bound, in making out his 
title, to produce evidence of the execution, delivery, and re- 
cording of the deed, purporting to be for valuable considera- 
tion, although the same evidence shows that the grantor was 
in failing circumstances. To defeat the action, the tenant 
must prove want of consideration and legal fraud. — Foster 
V. Hall, xii. 89. 

5. To show a fraudulent intent in such case, evidence is 
admissible of the grantor's acts and declarations made before 
the conveyance, without bringing them to the knowledge of 
the demandant ; but this evidence will not defeat the convey- 
ance, unless a knowledge of the fraudulent intent on the part of 
the demandant is also proved. — Ibid. 



84 CONVEYANCE. 

6. The principal in an administration bond conveys land to 
a surety by an absolute deed, the latter giving back an obli- 
ligation, not under seal, to reconvey upon being indemnified 
from his liability. Held, the conveyance was not per se 
fraudulent. — CtUler v. Dickinson^ viii. 386. 



O. Construction of a conveyance. 

1. The owner of land, for a consideration named, conveyed 
it in fee, the grantee '^ yielding and paying thereout a quitrent 
for the same," annually forever to the town of Boston ; and 
likewise, '' for the consideration aforesaid," quitclaimed all his 
right in a lot adjoining the former. Both lots originally be- 
longed to the town. Held, the quitreiit related to the first lot 
only, and by the payment of it the tenant was not estopped 
to allege that he was disseised by the town of the other. — 
Tyler v. Hammond^ xi. 193. 

2. Every deed is to be construed according to the intention 
of the parties. A deed is to have a reasonable construction, 
taking into consideration the entire deed, and giving effect to 
all the words of it which are conformable to law. — Wade v. 
Howard, xi. 295. 

3. The intent of parties to a conveyance may be inferred 
from the nature and purposes of the conveyance, as well as 
from the force and technical effect of the particular form of 
words by which it is made. — Norton v. Leonard, xii. 167. 

4. If the conveyance is a mortgage, its purpose and intent 
must be determined by a reference to the personal obligation, 
to secure the performance of which it was given. — Ibid, 
168. 

6. It is only where the words of a grant are doubtful, that 
facts are to be considered in giving it a construction. — Miller 
V. Bristol, xii, 664. 

6. L. conveyed land, subject to incumbrances, to P., under 
a verbal agreement on the part of P. that he would convey to 
L. or any other person at L.'s request. L. afterwards applied 
to F. & W. for a loan upon a mortgage of the land, but they 
refused to advance money, except upon an outright convey- 
ance. P. & L. and L.'s wife then joined in a quitclaim deed 
to W. & F., who at the same time gave to L. alone a bond, 
to convey to him whenever within five years he should repay 
them all such sums, as they should expend in discharging in- 
cumbrances, and making improvements on the land ; but L. 
gave no promise to repay such sums. Held, the latter trans- 
action was not a mortgage, but a sale with a conditional right 
to repurchase. — Flagg v. Mann, xiv. 467. 
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7. L., not having performed the condition within the five 
years, nor received a conveyance from W. & F., gave a deed 
of quitclaim to the plaintiff and defendant. Held, the accep- 
tance of such deed did not estop either of the grantees, as 
between themselves, from denying that anything passed by 
it ; and that L. had no interest which could pass, and there- 
fore the plaintiff could not sustain a bill in equity against the 
defendant, as tenant in common with him of the land, by- 
virtue of St. 1823, c. 140. — Ibid. 



lo! I eotiiotatUiii. 

A. General nature and powers. 

B. Rights and duties of members. 

C. OflScers, by-laws, and books. 

D. Eleemosynary corporations, and trustees and visi- 
ters thereof. 

E. Dissolution of corporations. 



A. General nature and powers. 

1. Where rights, privileges and powers are granted by law 
to a body of persons by a collective name, and there is no 
mode by which such rights can be enjoyed or powers exer- 
cised without acting in a corporate capacity, such bodies are 
deemed by necessary implication to be so far corporations, as 
to enable them to enjoy and exercise the rights and powers 
thus granted. So when a duty or obligation is imposed. — 
Stehbins v. Jennings^ x. 188. 

2. Under the authority given by the general statutes relat- 
ing to manufacturing corporations, such corporation may by a 
vote of the directors authorize its agent to raise money for his 
own use, upon the credit of the company, and give therefor 
"a company note.'' — Tripp v. Swansey Paper Co., xiii. 
291. 

3. Held, these words did not import exclusively a promis- 
sory note ; but would include a bill of exchange, drawn by 
the agent in the name of the company, the dishonor of which 
would subject them to no damages. — Ibid. 
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4. An act establishing a manufacturing corporation may 
take eflfect, although no formal acceptance of it appear on the 
records of the company. — Russell v. McLellan, xiv. 63: 

5. And the corporation may be duly organized, though the 
rfecords show no notification of the first meeting. — Ibid. 

6. A corporation may be bound by an implied promise. — 
Smithy. First Congregational S^c. viii. 178. 

7. An act, incorporating individuals for a particular purpose, 
does not vest in the corporation land previously owned by 
them as tenants in common, and previously used for the same 
purpose. — LeffingweU V. Elliott, viii. 466. 

8. Parol evidence is not admissible, to show that a deed, 
given by one of such tenants in common of his share in the 
stock of the corporation, was intended to pass his share of the 
land. — Ibid. 



B. Rights and duties of members. 

a. As to assessments, 

1. Where the charter of a corporation requires that the 
stock be divided into a certain number of shares ; in a suit by 
the corporation against a stockholder, to recover an assessment 
laid for the- general object of the company, the plaintifis must 
show that all the shares were taken up before laying the 
assessment, and, if any subscription were conditional, that the 
condition has been fulfilled or waived. Otherwise with re^ 
gard to an assessment for the preliminary expenses. — Central 
Turnpike Corporation v. Valentine, x. 142. 

2. Where individuals, designing to be incorporated for the 
purpose of creating a water-power, cause surveys and esti- 
mates of the possible power to be made, and thereupon represent 
it as greater than it really is, but with no intent to deceive ; 
subscribers for stock, who agree to be personally liable for 
assessments on the ground of these representations, cannot 
avoid their contract. — Salem Mill Dam Corporation v. 
Ropes, ix. 187. 

3. An act of incorporation required that the capital stock 
should consist of 6000 shares, and no assessment be laid till 
the whole were subscribed for. A. subscribed for 30 shares 
on account of B., but without authority from him. Held, this 
subscription did not make A. a member of the corporation, 
and that the stock was not so taken up as to authorize an 

ssment, — Ibid. 
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4. But assessments may be laid by such corporation, though 
subscribers, solvent at the time of subscribing, have become 
subsequently and unexpectedly insolvent, whether before or 
after the corporate powers have been exercised. — IMd, 

6. Where only a part of the shares were originally taken 
up, and some of the subscribers became insolvent, and in lay- 
ing an assessment for preliminary expenses, which was allowed 
by the act, the insolvent subscribers were not assessed, and 
afterwards additional subscribers were obtained ; whether the 
corporation could consider the insolvent persons as stock- 
holders, qu. — Ibid. 

6. Where, by an act of incorporation, the shares in the capi- 
tal stock are made liable to be sold for non-payment of assess- 
ments, and the subscribers sign an agreement, making them- 
selves personally liable to a certain amount ; whether a vote 
of the corporation, that they shall be so liable for only a part 
of such amount, will discharge a dissenting subscriber entirely 
from his personal obligation, qu. — Ibid. 

7. An administrator may be bound to pay assessments upon 
shares of the intestate in a corporation which are valuable and 
productive. — Ripley v. Sampson, x. 371. 

8. By st 1808, c. 65, relating to manufacturing corpora- 
tions, such corporation can maintain no action against a stock- 
holder or his executor for assessments. Hence, a claim for 
such assessments cannot be offset against a debt due from the 
company to the stockholder, in a suit by his executor. — Cut- 
ler V Middlesex Factory Co., xiv. 483. 

b. Transfer of shares. 

m 

9. The interest in the funds pf a corporation, represented by 
a certificate of shares, is something more than a chose in 
action ; for the transfer of it is a transfer of the interest and 
property itself; and being completed by a record in the books 
of the corporation, all right of the former owner is extin- 
guished, and the purchaser is substituted as the owner. — Sar- 
gent V. Essex Marine Railway, ix. 204. 

10. Though the by-laws of a corporation require that all 
transfers of shares be made in the treasurer's book, yet a deed, 
accompanied by a delivery of certificates, will pass the prop- 
erty, even against a creditor of the vendor who attaches it, with- 
out notice of the sale either to him or the treasurer. — Ibid, 
202. 

11. It seems, the purchaser cannot claim a dividend or a 
certificate from the corporation, without first applying to have 
the transfer made according to the by-law. — Ibid. 
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c. Liability for corporate debts. 

12. Where individual members of a corporation are made 
conditionally liable for its debts, the liability is several, not 
joint J it is provisional and collateral, in the nature of a guar- 
anty, not the debt or obligation of the corporators themselves 
personally. — Pratt v. Bacon, x. 127. 

13. St. 1808,, c. 65, does not by itself render the estate of a 
deceased member of a manufacturing corporation liable for 
the corporate debts. Hence, if the corporate funds prove on 
winding up to be less than the debts, and the administrator of 
such member pay money as his share of what is required to 
make up the deficit, he will not be allowed such payment in 
his probate account. — Ripley v. Sampson j x. 371. 

14. Where a member of a manufacturing corporation 
voluntarily pays a company debt, for which the members are 
by our statutes personally liable ; he has no claim under those 
statutes against the other members for contribution. — An- 
dreios v. Calletider, xiii. 484. 

16. Whether he would have, if he paid under the compul- 
sion of an execution against the corporation, qu. — Ibid, * 

16. Where the members of such corporation agree in writ- 
ing, to reimburse to each other proportionably such sums as 
they shall respectively be obliged to pay by reason of indors- 
ing the notes of the corporation ; the remedy for a contribution 
is upon this agreement. — Ibid. 



C. Officers, by-laws, and books. 

1. Where the clerk of a corporation is not required by stat- 
ute to be sworn, but the corporation, for their own security, 
require it by a by-law ; the omission of this formality is no 
defence to a suit against the corporation by one claiming to be 
a stockholder. — Hastings v. Blue Hill Turnpike Corpora-- 
tion, ix. 80. 

2. Where the by-laws of a corporation provide that the 
clerk shall be chosen antiually, and also that he shall continue 
in office till another is chosen and duly qualified ; if a former 
clerk is re-elected, he continues to hold the office under the 
first election, till he is qualified under the last. — Ibid. 

3. If a corporation, being party to an action, refuse on notice 
to produce their books, the other party may offer parol evi- 
dence of the election and subsequent acts of the directors. — 
Thayer v. Middlesex Mutual Insurance Co., x. 326. 
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4. It is sufficient to give notice to the attorney of record of 
the corporation, without serving any officer with a subpoBna 
duces tecum. — Ibid 

5. A city by-law, that no inhabitant of the city or of any 
town in the vicinity thereof, not offering for sale the produce 
of his own farm, &c., shall, without permission of the clerk 
of the market, be suffered to occupy any stand for the purpose 
of vending commodities in certain streets which the by-law 
makes part of the market, is a salutary police regulatioui 
and not void, as showing partiality to the city and neighbor** 
ing towns, as uncertain, or as in restraint of trade. — Nightin* 
gale Petitioner, xi. 168. 



D. Eleemosynary corporations, and trustees and visit- 
ers thereof. 

1. By the statutes of the Theological Institution at Andoveti 
a professor is under the immediate inspection of the trustees^ 
and they may remove him from office for gross neglect of 
duty, &c. The visiters are. empowered to hear appeals from 
decisions of the trustees, to review and reverse any censure 
passed by the trustees upon any professor, and to admonish or 
remove a professor for neglect of the duties of his office, &c. 
An appeal lies from the visiters to this court, who are author- 
ized to declare null and void any decree of the visiters, which 
is contrary to the statutes of the founders, or beyond the power 
prescribed to them. A professor was removed by a vote of 
the trustees, for neglect of duty, and, upon successive appeals, 
the visitors affirmed the decision of the trustees, and this court 
affirmed the decree of the visiters. In an action by the pro- 
fessor for his salary, held, he might prove that the vote of the 
trustees was founded on irregular and illegal proceedings on 
their part, and therefore not sustainable as a judicial proceed- 
ing. — Murdoch v. Phillips Academy j xii. 244. 

2. The decision of the trustees being on this ground in- 
valid, and the plaintiff having tendered, and the trustees re- 
fused to accept, a performance of his duties ; held, his salary 
continued to run until the decree of the visiters, but not after- 
wards. — Ibid. 

3. If the vote of the trustees had been finally sustained as 
a regular, judicial proceeding, the judgment of this court 
would have related back, so as to give effect to the removal 
from the time of such vote. — Ibid. 

4. Such professor cannot be removed by the trustees, upon 
grounds of mertf expediency or convenience, but only for 

12 
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some cause mentioned in the statutes. Hence, the removal is 
a judicial proceeding, and is illegal and void, unless there be 
substantially, 1. a monition or citation to him to appear ; 2. a 
charge given him to which he is to answer ; 3. a competent 
time assigned for proofs and answers ; 4. liberty of counsel to 
defend his cause and to except against the proofs and witness* 
es; and 6. a solemn sentence after hearing the proofs and 
answers. — Ibid. 

5. A committee of the trustees, appointed to inquire gener- 
ally into the condition of the institution, examined the profes- 
sors and other persons, and made a report concerning the 
plaintiff, founded on statements made by himself, and by others 
who were not examined in his presence ; and the trustees, 
without notice to the plaintiff, voted that in view of the report 
and accompanying documents, the interest of the seminary 
required that the plaintiff's connexion therewith shou)d be 
dissolved ; and, after an unsuccessful attempt to induce him to 
resign, a committee of the trustees made a report recommend- 
ing his removal, and the trustees sent a copy of this report to 
the plaintiff, and informed him that he might make any com- 
munications in regard to it, and that he might have the aid of 
counsel in preparing any argument or testimony which he 
might himself choose to present, but that he could not be 
heard by counsel ; but the trustees did not offer to file specific 
charges, and take upon themselves the burden of proving 
them, by competent evidence, in presence of the plaintiff, and 
they refused him access to the documents, which had relation 
to the charges intended to be relied on, and from which the 
report of the committee, containing the charges and the 
grounds of them, had been prepared; and, the plaintiff declin- 
ing to appear before them, they voted, upon the reasons and 
facts stated in the report, and without other evidence, inquiry 
or hearing, that the report be accepted, and that the plaintiff 
be removed from his office. Held, that independently of the 
first vote of the trustees, by which they disqualified them- 
selves to act judicially on the question of removal, the plain- 
tiff had not had the substantial benefit of a trial, and that 
the vote of the trustees was not therefore effectual to remove 
him from office. — Ibid. 



E. Dissolution of corporations. 

1. A manufacturing corporation is not dissolved, by a joint 
purchase on the part of two individuals of all the shares, nor 
does such purchase render them partners, jointenants, or 
tenants in common. — Russell v. McLellan, xiv. 63. 
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2. Nor does either of these consequences result from the 
fact, that for more than two years the corporation has had no 
ofBicers and done no corporate act. — Ibid, 



A. Who is liable for costs, and when neither party 

recovers them. 

B. Amount of costs. 

C Costs in cases of appeal, exception, and new trial. 
D. Costs in the trustee process. 
JE. Costs in chancery. 



A. Who is liable for costs,, and when neither party 
recovers them. 

1. If a defendant dies, his administrator is called in to 
defend^ and the plaintiff prevails ; costs are to be awarded ^^de 
bonis testatoris." — Healy v. Root\ xi. 389. 

2. In an action upon a probate bond, where the indorsement 
of the writ shows for whose benefit the suit is brought ; the 
Judge of Probate is not liable for costs. — Paine v." Hapgood^ 
ziii. 152. 

3. If the defendant pays money into court, the plaintiff 
goes on to trial, and a verdict is rendered against him ; the 
plaintiff neither pays nor recovers costs for the time previous 
to the payment into court. — Williams v. IngersoU, xii. 
346. 



B. Amount of costs. 

1. Where an action is brought originally in this court at a 
law term, and the defendant appears, but no question of law 
or defence is intended, and no plea filed, the plaintiff recovers 
for only three days attendance. — Hall v. Durell, ix. 328. 

2. Where a plaintiff brings two suits at the same term upon 
demands which might be joined in one, he recovers foil costs 
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of one, at his election, and such additional costs in the other, 
as would have accrued if the demands had been joined in one 
suit. — Stafford v . Gold, ix. 533. 

3. Where notice of a petition for a certiorari to county com- 
missioners is served upon their chairman, who alone ap- 
pears and answers for them, and the petition is dismissed ; 
costs shall be taxed for the travel and attendance of only one 
person. — Ipswich v. Co, Commrs. of Essex, x. 519. 

4. Costs maybe taxed for a witness who attends court, 
without a subpoena, at the request of the party. — Farmer v. 
Storer, x\, 241. 

5. So for a witness who was not examined. -^ Ibid* 

6. If an attorney at law, attending court as such, is also 
summoned as a witness, he is entitled to no costs as a witness, 
while he remains upon his own business, except for the day 
when he testifies. For all attendance after completing his 
professional business, he has costs ; and if he comes to court 
solely as a witness, he is paid like any other witness. — Parks 
V. Brewer, xiv. 192. 

7. Where a deposition was not used at the trial for which 
it was taken, the witness being present, but was used at a sub- 
sequent one ; held, the expense of taking it might be taxed in 
the costs. Otherwise, had it not been used at all. — Lamb v. 
Stone, xi. 527. 

8. If witnesses should be unnecessarily summoned or un- 
fairly taxed, the claim for such allowance would be rejected 
by the court ; and, in case of reasonable doubt or suspicion, 
the facts would be required to be verified by affidavit. — Far- 
mer v. Storer, xi. 242. 

9. Where a witness lives in another state, his travel shall 
be taxed from the line of this state to the place of holding the 
court, by the usual route of travel from his residence. — Melvin 
V. Whiting, xiii. 184. 



C Costs in cases of appeal, exception, and new trial. 

1. An action, though personal in form, which puts in issue 
a title to real estate, is " a real action " within $t. 1820, c. 79, 
s. 4, regulating costs in appeals from the Court of Common 
Pleas. — Plympton v. Baker, x. 473. 

2. Thus, where the plaintiff alleges an interruption by the 
defendant in the use of a right of way over the defendant's 
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land ; upon the general issue the defendant prevails in the 
Court of Common Pleas, and the plaintiff appeals and recovers 
in this court less than $ 100, the plaintiff shall still have full 
costs. — Ibid, 

3. The plaintiff, in the Court of Common Pleas, not being 
ready for trial, moved for a continuance, which was granted 
on terms that he deemed unreasonable, and he therefore suf- 
fered judgment to go against him, and appealed, and upon the 
appeal recovered less than $100, and in this court the terms 
of continuance were held to be reasonable. Held, the plain- 
tiff should have costs in the court below, and the defendant 
in this, court. — Briggs v. Murdoch, xiii. 305. 

4. The plaintiff claimed ^* 77.74, and in the. Court of Com- 
mon Pleas the defendant brought $12 into court. The plain- 
tiff there recoverecj $17, appealed, and recovered in this court 
$72.74. Held, a certificate should be granted of reasonable 
cause for the appeal, that the plaintiff might have his full 
costs. — Emerson v. Newbury , xiii. 377. 

6. Where a party files exceptions in the Court of Common 
Pleas in a case that should be carried up by appeal, but does 
not enter his action in this court ; the other party cannot re- 
cover costs by filing a complaint. — Piper v. Willard, x. 34. 

6. Where a new trial is granted on payment of costs, and 
the party who pays them is again defeated, the costs paid are 
not to be included in the judgment, unless the court so or- 
dered upon granting the new trial. — Eastman v. Cooper, 
xi. 239. 



D. Costs in the trustee process. 

1. Where one summoned as trustee appears at the first term 
and is charged upon his answer, and no farther proceedings 
are had between the plaintiff and him, but the defendant at 
a succeeding term stands trial and prevails ; the trustee shall 
recover only his legal, taxable costs for the first term. — Hoyt 
V. Sprague, xii. 407. 

2. Where one is summoned as trustee out of his own county, 
and the defendant appears and prevails in the suit ; the trus- 
tee cannot recover costs, unless he appear and submit to iu'- 
terrogatories at the first term. — Badger v. Titcom^, xii. 529. 

3. A trustee is entitled to costs, under st, 1794, c. 65, s 4, 
although his answer at the first term be not sworn to in court. 
— Chapman v. Phillips, viii. 26. 
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E, Costs in chancery. 

1. In general, the party prevailing in chancery is entitled 
to costs. — Clark v. Reed, xi. 446. 

2. But if the plaintiff had good reason to believe that his 
suit could be sustained upon equitable principles^ and the 
contrary first appears from the answer; — he shall not gener- 
ally be held to pay costs. — Ibid, 

3. Otherwise, if all the facts in the case were known to the 
plaintiff. — Ibid, 

4. Several persons subscribed an agreement to pay money 
for the establishment of a line of stages, and a provision was 
inserted, that no subscriber should be held to pay any assess- 
ment, provided he chose to abandon his share or shares to the 
company, and that on non-payment his share or shsires should 
be forfeited. A bill in equity for contribution was brought by 
some of the subscribers, who alleged that they had paid more 
than their proportion of expenses and were liable for debts, 
against others who refused to pay their assessments, charging 
them as partners. The bill being dismissed, held; the plain- ' 
tiffs were liable for costs. — Ibid. 

6. The defendants being very numerous, and some having 
answered jointly, and others separately, although the question 
of partnership or joint liability was the chief one at issue ; 
held, that besides a general bill of costs for the whole, addi- 
tional costs should be allowed for each distinct answer to the 
original or amended bill. — Ibid. 

6. Upon a bill in equity, brought by one member of a manu- 
facturing corporation against others for an account of corpo- 
rate property, the defendants having pleaded severally to the 
jurisdiction of the court, the bill was dismissed. Held, the 
defendants might jointly tax one bill of costs. — Pratt v. 
Bacon, xi. 495 
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A. Covenants of title to land. 

B. Other covenants. 



A. Covenants of title to land. 

1. If, in a deed of sale with covenants, the sale appears on 
the face of it void, the covenants which are relative and 
dependent are also void ; but not those which are collateral 
and independent. — Wade v. Merriam, xi. 280. 

2. Thus where an officer sells and conveys an equity of 
redemption upon execution, and covenants that he has ob- 
served all the requisitions of the law in the proceeding ; 
although the deed be void, on the face of it, and though a 
recital contained in it show that the proceedings were not 
regular, yet this covenant, being collateral, is valid, and the 
purchaser may rely upon it for his security. — Ibid, 

3. A subsequent neglect to return the execution is^ breach 
of such covenant. — Ibid. 

4. The measure of damages is the price paid, with interest. 
— Ibid. 

6. Hence, where the execution debtor was insolvent, and 
the purchaser bid a much larger sum than the value of the 
equity, part of which was applied in satisfaction of the execu- 
tion, and the rest towards another execution in favor of the 
purchaser himself^ held, the measure of damages was not . 
the sum bid, which was stated in the deed as the considera- 
tion, but the fair value of the equity, with interest. — Ibid. 

6. The land, in this case, was under a second mortgage, 
made as collateral security for a note, payable in labor upon 
materials to be furnished within a limited time by the mort- 
gagee, which, however, were not furnished till after the expi- 
ration of that time. Held, the mortgagor Height waive the 
agreement as to time, and in estimating the damages accord- 
ing to the value of the equity, the jury inquire whether it had 
been so waived. — Ibid. 

7. In covenants for the future, as for quiet enjoyment and 
warranty, the rule of damage is the value of the land at the 
time of eviction, with interest thereupon to the time of the 
judgment. — Weimare v. Oreeuy xi. 464. 
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8. If a grantee of land under a warranty deed is evicted 
therefrom, and afterwards extinguishes the adverse title, he 
may recover, as damages from his grantor, all that he has paid 
for such extinguishment, either before or after the commence- 
ment of his suit, and also a compensation for his trouble and 
incidental expenses; but not the expenses of professional 
counsel and services. — Leffingwell v. Elliott^ x. 204 ; viii. 
465. 

9. In an action against the administrator of a covenantor 
for breach of the coven?int for quiet enjoyment, the plaintiff 
may recover damages which accrued as well before as after the 
intestate's death. — Hovey v. Newton^ xi. 421. 

10. Such damages may include interest on the amount of 
damage sustained at the time of breach, up to the time of a 
verdict or award. — Ibid. 

11. The defendant mortgaged land to the plaintiff, and gave 
a bond to discharge all incumbrances. The plaintiff having 
entered for foreclosure, a prior i^iortgagee recovered judgment 
for possession for non-payment of a sum found to be due on 
his mortgage, and afterwards entered upon and evicted the 
plaintiff. Before eviction, the plaintiff brought an action upon 
the bond. Upon a hearing in chancery after eviction, held, 
the measure of damages was the amount of the first mort- 
gagee's judgment and costs, with interest to the time of the 
plaintiff's judgment. — Wetmore v. Green, xi. 462. 

12. In an action upon covenants of seisin and a right to 
convey, contained in a conveyance of land lying in another 
state, damages are assessed according to the rule established 
in this state. — Smith v. Strong, xiv. 128. 

13. This rule is the consideration paid, with interest, if it 
can be ascertained ; if not, the value of the land at the time 
of conveyance, v/ith interest. — Ibid. 

14. Where a grantor was disseised at the time of making a 
deed, an assignee of the* grantee cannot sue upon covenants 
of seisin and warranty contained in such deed ; no estate hav- 
ing passed to the grantee, but only a chose in action, not 
assignable. — Bartholomew v. Candee, xiv. 167. 

15. In 1799, the defendant conveyed to the plaintiff land 
in New York, with covenants of warranty and against incum- 
brances. In 1786, a judgment had been recovered against the 
defendant's grantor, which constituted a lien on the land, and 
in 1801, upon a scire facias to rQvive the judgment, an execu- 
tion was issued, upon which the land was sold and conveyed 
by the sheriff. Held, the plaintiff's title was thereby wholly 
defeated, and the covenant against incumbrances broken ; and 
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the damages were the consideration paid, with interest. — Jen- 
kins V. Hopkins^ viii. 346. 

16. Held, the testimony of witnesses, that they were in 
possession of the land, claiming title under a grantee of such 
purchaser, without proof of a deed from the latter, was not 
such evidence of an actual eviction under a paramount title, 
as would sustain an action upon the covenant of warranty. — 
Ibid. 

17. The defendant conveyed land to the plaintijff with cove- 
nants against incumbrances and of general warranty. The 
land was previously mortgaged to C, who recovers possession 
of it under a conditional judgment upon the mortgage. While 
the land continued in possession of the plaintiff, he mortgaged 
it for an amount less than that of C.'s mortgage. In an ac- 
tion upon the above covenants, brought after 0. had taken 
possession ; held, the covenant against incumbrances was 
broken at the time of conveyance ; but the plaintiff, having 
paid nothing to extinguish the incumbrance, could recover 
only nominal damages ; and that the covenant of warranty 
was also broken ; that the plaintiff by his mortgage had 
assigned this covenant to the amount of the sum due on the 
mortgage; that the measure of damages in this action was 
the amount of C.'s judgment and costs, deducting the amount 
of the plaintiff's mortgage, or, if he satisfied this mortgage 
before judgment, without such deduction. ^— Tufts y, Adams, 
viii. 547. 



B. Other covenants. 

1. The payee of a note covenanted with the maker not to 
sue him within a limited time, and indorsed the note to the 
plaintiff, after it had become due. Held, the covenant was 
no bar to a suit by the plaintiff within the time. -— Perkins v. 
GUmany viii. 229. 

2. The defendant assigns to the plaintiff the balance of an 
account with a third person, and covenants in the assignment 
that the account, '^ as he believes," is correctly stated. Held, 
this was a valid covenant, and was broken by the defendant's 
knowledge of any error in the statement. -*- Dorr v. Fennoj 
zu. 621. 
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1. Where machinery in a factory is wrongfully taken and 
sold on execution, the measure of damages, in a suit against 
the sheriff, is the value of the machinery as it stood in the 
factory. — Ayer v. BartleU, ix. 166. 

2. And the court will not set aside the verdict for exces- 
sive damages, although it award nearly three times as much 
as the proceeds of the sale. — Ibid. 

3. In actions for torts, damages are frequently presumed. — 
Peckham v. Holman, xi. 486. 

4. In an action for tort, after a verdict for the plaintiff, it 
will be presumed that the damages were assessed according to 
the evidence ; and, if circumstances of aggravation are im- 
properly alleged, that these were not taken into consideration. 
— Richards v. Farnham, xiii. 451. 

5. A foreign creditor, in a suit here upon his debt, will re- 
cover at the par of exchange ; except in cases of bills of 
exchange. — Adams v. Cordis, viii. 260. 

6. And in a trustee process the debtor will be charged upon 
the same principle. — Ibid. 

7. Where one summoned as trustee is indebted to the prin- 
cipal defendant on a demand drawing interest, and continues, 
after being summoned, to use the money due ; he shall pay 
interest to the time when a demand is made on him upon the 
execution. But no interest is incurred, where the principal 
defendant's claim for it would be merely as damages for breach 
of contract. — Ibid. 



1. Where a commission issues to any magistrate (none 
being named) in another state, to take depositions of witness- 
es, none of whom are named, and the adverse party desires 
that his agent, (naming him) living at the place of caption, 
may have notice to attend the taking ; it is reasonable that 
such notice should be given. — Bryant v. Com. Insurance 
Co., ix. 485. 

2. Where a commission in this form issued from the clerk's 
office in vacation, and the party for whom the depositions were 
taken filed his interrogatories, but the other party, knowing 
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that the former would attend the taking, declined proposing 
cross interrogatories, and requested that his agent (naming 
him) at the place of caption should have notice to attend, and 
such notice was not given ; held, the depositions were inad- 
missible. — Ibid. 

3. A deposition was taken by a magistrate, who had pre- 
viously appeared as counsel, at a trial of the action, in behalf 
of the attorney who commenced it ; was subsequently retained 
as counsel, but was not of counsel when the deposition was. 
taken. Held, these circumstances did not legally disqualify 
him to take the deposition ; and that the court in their discre- 
tion might admit or reject it on the ground of partiality. — 
Wood V. Colcy xiii. 279. 

4. A magistrate who took a deposition on the part of the 
defendant, which was objected to by the plaintiff, testified 
that he was a friend of the defendant, and that as such he 
had felt it his duty to aid him all in his power by advice, J6C. 
in defending the suit ; that he was with the defendant and his 
counsel at the taking of other depositions before another 
magistrate, and made suggestions to them ; that the defen- 
dant said he should want him to take some depositions in the 
case, and he then told the defendant that he wished to avoid 
any conversation which would be unfavorable to a proper dis- 
chai^e of his duties ; that he thereafter acted as a magistrate 
impartially between the parties, and that the plaintiff had 
himself agreed to a commission authorizing him to take other 
depositions, and had expressed a belief of his impartiality in 
taking them. It also appeared that this deposition was used 
at a former trial and not objected to. Held, the magistrate 
was not counsel or attorney within st, 1797, c. 35 ,* that there 
was no proof of partiality ; and therefore the deposition was 
legally admissible in evidence. — Coffin v. Jones, xiii. 441. 

5. A magistrate, who is the son-in-law of one of the parties 
to a snit, is not legally disqualified by interest^ no fraud or 
partiality being imputed to him, firom taking a deposition in 
the caase. — Chandler v. Brainard, xiv. 285. 

6. After the issuing of a commission to take a deposition in 
another state, and the filing of interrogatories on both sides, 
whether the party taking oat the commission can procure the 
dqpontion to be taken without reference to the commission, 
qo. — Davis t. Alien, xiv. 313. 

7. If this is allowable, the party must prove that he has 
elected to snppress the commission, and take the deposition in 
the mode jnrovided by statute, and notified the other party of 
sneh election ; that the person taking the deposition was duly 
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qualified, and the other party had notice of the time and place 
of taking. — Ibid. 

8. To render a deposition taken under a commission admis- 
sible, the commissioner must certify that the interrogatories 
annexed were proposed to the witness, and that the deposition 
was taken in pursuance of the commission. — Ibid* 



A. What passes by a devise. 

B. Estate created by a devise. 

C. Contingent devises. 

D. Devises in trust. 

E. Residuary devises. 

F. Appropriation of property devised for payment of 

debts. 
O. Revocation and avoiding of devises. 
H. Construction of devises. 
J. Attestation necessary to devises. 
K. Codicils, and republication of devises. 



A. What passes by a devise. 

1. In a deed, land cannot pass as appurtenant to land. 
Otherwise in a will, to eflfect the testator's intention, as gath- 
ered either from other parts of the will, or his own use of the 
premises. — Otis v. Smith, ix. 293. 

2. A testator devised his three houses in State street " with 
all their appurtenances." One of them was his mansion-house, 
and had a yard and i§table attached to it. Beyond the stable, 
at the end farthest from the house, was a small piece of land 
about thirteen feet square, with a two story building on it 
adjoining the stable. The only stairs leading from the first to 
the second story of this building went into the stable, and into 
a small chamber in the second story of the stable. This build- 
opened into a different street from the front of the mansion- 
house, and had no passage into the yard of the naansioii-hQQie. 
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It had neither well nor privy, and a very small yard. This 
tenement was bought by the testator as one estate with the 
mansion-house, but he liad built the chamber in the stable for 
its accommodation ; and during the thirty years before his 
death, had let the small tenement with the chamber in the 
stable to divers tenants, none of whom had any privilege in 
the yard of the mansion-house. Held, the small piece of 
land with the building on it did not pass by the devise ; but 
the chamber in'the stable did pass, because it could not reason- 
ably be supposed that the testator meant to sever that from the 
rest of the stable. — Ibid. 

3. Where a bond and mortgage are given to a testator after 
making his will, and he dies after entry upon the land mort- 
gaged, but before foreclosure, the mortgage is personal estate, 
and passes to executors with the power to collect or assign it, 
and the land does not descend to his heirs as real estate ac- 
quired after the making of the will. — Fay v. Cheney ^ xiv. 
399. 



B. Estate created by a devise. 

1. A devise of " one half of a farm on the northwesterly side 
thereof" to A., and of " the other half " to B., passes the diflFer- 
ent parts of the farm to them in severalty. — Nye v. Drake, 
ix. 36. 

2. Hence the levy of an execution on an undivided half of 
the farm as the property of A. is void. — Ibid.. 

3. A testator, having a son and two daughters, each of them 
having children, and also a minor son unmarried, devises as 
follows — "to the children of my son N. B., as well as to 
those who may hereafter be born, I give and bequeath the 
dwelling-house with the land, &c., which I value at $8500, 
and which house, &c. shall remain for the occupancy and 
benefit of N. B. during his natural life." He uses the same ♦ 
fotm of devise in regard to his daughters and their children. 
To the minor son -he devises " the reversion " of certain land 
at the decease of his wife. This land he estimates at $8000 ; 
but directs it to be valued in the division of his estate at 
^6000, as the son " will not probably receive possession for 
several years." " The remainder of my estate, consisting 
chiefly of stocks, cash, merchandise, and a wood lot which I 
value at ^1000, to be equally divided among my children, 
first debiting them with the amount they or their children 
Jiave received in real estate, according to my valuation in this 
^Mrtromeat, so that when one has received more than another 
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in real estate, the excess may be deducted from their propofu' 
tion of the personal property. The wood lot, or any other 
estate which t may not have disposed of, may be sold at the' 
discretion of my executors." The vahie put jipon the real 
estate by the testator was the value of the fee simple. Heidi' 
the children of N. B. took an estate in fee, subject to his life- 
estate. — Baker v. Bridge, xii. 27. 

4. Devise. — "I give and bequeath to my wife a tract of 
land, containing twenty acres, together with the house thereon 
standing, reserving however to my mother the privileges 
which she has heretofore enjoyed in said house, during the 
term of her life. I also in like manner give and bequeath to 
my wife all my personal property, to the intent that she may 
he enabled to pay all my debts. All the before-mentioned 
premises my wife is to have, use, occupy, and enjoy, during 
the term of her natural life, and at her decease, I devise and 
bequeath that all and every part thereof both real and personal 
do revert and enure to my brothers and sisters. — I will, devise, 
and bequeath, that my mother retain the usual privileges of 
the house, &c., and that she be comfortably supported out of 
the before-bequeathed and devised premises to my wife, during 
the term of her natural life. I will, devise, and bequeath that 
the residue of my real estate, being about sixty acres, be com- 
mitted to the care, management, and disposal of my wife (if 
necessary) for the support of my mother during the term of 
her life, and at her decease the sixty acres to revert, and be- 
come a fee-simple in the hands of my said brothers and 
sisters." The wife was appointed executrix, and after the 
mother's death presented for allowance her administration 
account, showing a balance due her for payments made in the 
support of the mother. Held, the wife took only an estate 
for life in the twenty acres, and that as executrix she was 
bound to account for the income of the twenty acres, and of 

' the personal property remaining after payment of debts and 
expenses; and if such income should not be sufficient to 

^reimburse the expenses incurred for supporting the mother, 
the income of the sixty acres should go to supply the defi- 
ciency. — Davison v. Gates, xi. 247. - 

6. Devise. — "I give to my two daughters and the survivor 
of them the use of the north half of my dwelling-house, &c., 
so long as they or either of them remain single and unmarried. 
I also give them all my household furnitiure, &c., to be equally 
divided between them. Also the privilege of cutting all fire- 
y wood that may be necessary for them from either of my wood 
lots. I give to my son, my dwelling-house, home-estate, and 
all my woodlands, under the incumbrances mentioned 
herein." Held, each daughter took a several right fc^ her life;> 
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V lo eut as much wood as she needed, although she should leave 
^ ffhe dwelling-house or marry. — Wright v. Barrett, xiii. 41. 

t^ , 6. Held, such right of one of the daughters did not pass by 
p 'a release to the son of ** all her interest in the dwelling-house. 
L and home-estate," which interest is particularly described in 
/r the will. — Ibid. 

7. A testator, after giving to his wife his mansion-house 
and the income of certain personal estate for her life, directed 
that at her decease the same should '^ be divided among his 
children, share and share alike, and to the heirs of their bodies 
respectively;" and if such income should not equal $1000 
annually, the deficiency should be made up from the personal 
estate. He gave small annuities to his sisters and nephew, 
and to his sons $10,000 each. He also gave $10,000 to trus- 
tees, the income of which was to be paid over to his daughter 
C, during her life, ^' and at her decease the whole principal 
and interest to be divided equally among the heirs of her body, 
if any ; and in default thereof, the same to go to her sur- 
viving brothers and sister in equal shares, and to their heirs 
forever ; " and in case she should be married before the young- 
est child of the testator arrived at full age, the executor was 
authorized to advance her a sum not exceeding $2000, taking; L- 
, therefor her receipt on interest, the same to be deducted from 
*^ her share in the division of the estate. The residuary clause 
of the will was as follows —p" my will is, that as soon as my 
youngest child shall have arrived at full age, all the rest and 
residue of my estate, real arid personal or mixed, after pro- 
viding for the annuities to my two sisters and nephew, except • 
such as is bequeathed to my said wife during her life, shall be 
divided into equal parts ; one of which is to go to each of my 
said children, who shall be then living, and to the heirs of their 
bodies respectively forever, and to none other J*^ Held, the 
words " heirs of their bodies " in the residuary clause were 
words of limitation and not of purchase ; that they would 
have created an entailment of real estate, and passed the res- 
iduary fund, being personal property, to the children abso- 
lutely ; and that as no directions were given respecting the , 
management or investment of this fund, and no designation 
of usufruct expressed, as distinct from an absolute gift, the 
fund itself should be distributed among them> when the 
youngest came of age, subject to the charges for securing the 
income of the widow and the annuities. — Adams v. Crafty 
xiv. 16. 

8. " I give and bequeath to my two sons I. & T. a farm, 
and such rights and lots of common as are laid out adjoining 
Ihtt farm, and the buildings thereon, the same to be equallf 
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divided between them, both in quantity and quality, in manner 
following; I bequeath to I. the southerly end of said fardi| 
except five acres, together with all that part of the meadow 
that lieth on the northeast side of the ditch that is cut through 
my meadow. — I bequeath to T. the northwardly end of said 
farm, except the piece of meadow bequeathed to L, together 
with five acres before excepted — upon condition, that my two 
sons shall in equal proportions pay and discharge the several 
legacies bequeathed to my daughters. Held, I. and T. took 
estates in severalty. — Walker v. Dewing^ viii. 520. » 



C Contingent devises. 

1. St 1791, c. 61, 5. 3, modifying the rule in SheUy^s cassj 
applies to equitable as well as legal^estates. — TFAtVc v. Wood- 
bury, ix. 138. 

2. A devise of " my real and personal estate unto L., his 
executors, and administrators, upon trust to pay the income to 
my son during his life, and after his decease the same to 
descend to his legal heirs ; and if by reason of sickness he 
shall be unable to get a support for himself, the trustee ^liall 
and may advance to him from time to time, from the personal 
estate, such sums over and above the income, as the trustee may 
deem proper " — gives to the son an equitable interest for his 
life, and a contingent remainder in the legal estate to those 
who shall be his heirs at his death, when the trust comes to 

an end. — Ibid. 136. 

-. » 

3. Devise. — "I give and devise to my wife the use and 
improvement of one third part of all my real and personal 
estate, during her natural life ; and I give and devise the same A 
at her decease to my children, their heirs, and assigns." -Held, 
this clause gave a contingent and joint interest in the personal 
estate to those of the children, who should be living at the 
death of the testator's widow. — Emerson v. Cutler ^ xiv. 
108. 

4. Devise. — " I give to my daughter the income and inter- 
est of my estate, real, personal, and mixed, during the life of 
her husband; and in case she shall survive her husband, I give 
to her, her heirs and assigns, a moiety of the estate, and the 
other moiety I give to her children, their heirs, and assigns ; 
and in case she shall survive her husband and all her children, 
I give the estate to her, her heirs, and assigns ; and in case she 
should die, living her husband^ I give to her husband the in« 
come and interest of a moiety of the estate during his life. 
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uA the residue pf the estate I give to her children, their h^m 
mnd assigns." The husband and four children of the daughter 
were living, at the time of making the will, the death of the tes- 
tator, and the death of the daughter. Held, a life estate in the real 
property was given to the daughter for the joint lives of herself 
and her husband ; that her children took a vested remainder in 
one moiety ; that the remainder to them in the other moiety 
was contingent, depending on the event of the daughter's dying 
before or after her husband ; that if she should survive him, 
9he would take this moiety in fee ; that if he should survive 
her, be would take an estate for his life in this moiety, with 
re^x^nder to her children ; and that, as he in fact survived her, 
the remainder thereby became vested in the children. -r-r 
Blanchard v. Brooks^ xii. 47. 

5. One of the sons of the daughter having by his deed, 
with general warranty, made during her life, conveyed 
^ all bis right, title, and interest in and to the undivided real 
estate devised ; '' held, the deed conveyed only his vested 
interest, and the warranty being limited by the grant, he was 
not thereby estopped to claim the contingent interest when it 
became vested in him by the happening of the contingency. 

^nid. 

6f A testator devises real estate to his wife, and goes on 
IthW — " I hereby devise to any child or children of mii^c, 
which I shall leave at my decease, and to their heirs, and tq 
all the Q.'s (children of his wife) who shall be living at her 
decease, equally to be divided amongst them all, the reversion 
and remainder of said real estate after the death of my wife, 
ia c^pal portions to each of them and their heirs in common ; 
and if none of the G.'s be living at the decease of my wife, 
then the said reversion shall remain to my said child or chiU 
dreu aid their heirs." The wife survived all her own children, 
and the son and only child (by a former wife) of the testator, 
and di^d. Held, the wife's children had only a contingent 
IDemajqder which never vested ; slnd that the estate vested in 
ihQ testator's son either as devisee or heir, and descended 
to his heirs, not to the collateral relations of the testator, tt- 
XMvon y. Picket^ z. 617. . 

7; A testator gave real and personal estate to the defendants 
fy/t thf purpose of building a school-house, provided it should 
hfbpiltina certain place; and the residue of his property 
to his wife. The defendants came into possession of the 
pipperty ; and after the wife's death forfeited it by non-per* 
SmnaQce of the condition. Held, the wife had a contingent 
mtaimt in both the real apd personal property, which pm^A, 

14 
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at her death, to her heirs and personal representatives respec- 
tively. — Clapp V. Stoughtouy x. 463. 

8. Held, that the wife's administrator must sue for the per- 
sonal property, but an heir might bring an action for the rents 
and profits of the real estate. — IbicL 

9. A testator gives " to my several grandchildren hereafter 
named, to wit, &c., (naming nine grandsons and nine grand- 
daughters) all the remainder of my real and personal estate, 
to be equally divided between them." He then authorizes a 
sale by his executors of his real and personal estate, and directs 
that the proceeds, after payment of his debts, ^c, shall " be 
equally divided among my several grandchildren named in 
this eleventh section : — provided, however, and it is my in- 
tention, that if any of my grandsons should die before they 
arrive to ihe age of twenty-one years, the share pf the one so 
dying is to be equally divided among the surviving oncs;'-^ 
provided also, that if any of my granddaughters should die 
before they arrive to the age of eighteen years, the share of 
the one so dying is to be equally divided among the surviving 
ones." Held, the legacy to a grandchild under the age speci- 
fied, was a contingent legacy, which the executors were bound 
to keep till the legatee's death or arjrival at such age ; and 
that a payment by them to the guardian of a legatee, who 
afterwards died before reaching such age, was niade in their 
own wrong. — Cowdin v. Perry, xi. 503. 

10. Held, the settlement of a probate account, in which the 
executors charged the legacy so paid, did not* estop a surviv- 
ing residuary legatee from maintaining an action against the 
executors for his jhare of the legacy so paid, although he had 
notice and was present at the settlement ; the court having no 
jurisdiction as to who shall receive a legacy, or the time of 
paying it. — Ibid. 

11. Held, the share of a grandson, one of the residuary 
legatees, who died under age, should be divided among the 
surviving grandsons named in the residuary clause, to thQ 
exclusion of a grandson not there named, and of the grand-, 
daughters. — Ibid. 

12. A testator bequeaths to his granddaughter J. G. 3^. a 
certain sum of money, to be paid to her when she arrives to 
the age of twenty-one, or is married ; and orders that if she 
shall die under twenty-one and unmarried, the legacy shall 
be paid to his other granddaughters. J. C. L. died, living the 
testator, unmarried, but more than twenty-one years of age. 
Held, the bequest gave nothing to the other granddaughters; 
— Carpenier v. Heard, xiv. 449. 



DEVISE AND LEGACY. 107 

13. The will contained another bequest to J. C. L. and 
the other granddaughters^ in like form, except that the condi- 
tion was '4f J. C. L. shall die before she arrives at the age of 
twenty-one years or is married ; " held, nothing passed to the 
other granddaughters. — Ibid. 



D. Devises in trust. 

1. A testator devised his estate to his executor in trust to 
sell the same, and after paying debts and legacies, to invest 
$2500 in stocks, and apply the incoiAe to the benefit of E. L. 
for her life, and to invest the residue in stocks, and apply the 
net income for the maintenance and education of F. H. until 
he should become of age, and then to pay to him the yearly 
income during his life, and upon the death of either F. H. or 

E. L. to assign to his or her children the capital stock, from 
whence his or her income was derived, but if either died 

without leaving any child, the income of the deceased was to 
be paid to the Survivor during life, and afterwards the capital 
stock was to be transferred to the children of such survivor ; 
but if both should die without leaving any child, the capital 
stock was to be transferred to the testator's heirs. Held, the 
trustee was authorized to apply to the maintenance- and educa* 
tion of F. H. only the income of the trust fund, and could 
not break in upon the capital, notwithstanding the consent of 
E. L. the immediate devisee over. — Lbngley v. Hallj xi. 120. 

2. The will likewise empowered the trustee to raise out of 
the stocks, directed to be procured and held in trust for F. H., 
the sum of $500 upon his coming of age, and thereupon to 
pay over to him such sum, if the trustee in his discretion 
should deem it expedient. Held, the trustee could not apply 
this sum to expenses incurred before the cestui que trust came 
of age. — Ibid. 

3. A testator bequeathed certain personal property to his 
wife, being under the circumstances of his estate a small 
provision for her, on condition she should relinquish her 
dower, and also should '^'educate and bring up M. L. R., (a 
granddaughter of the testator and a former wife) until she 
should arrive at the age of eighteen years, or be married." 
the granddaughter lost both parents before she was two years 
old, and was thereupon taken into the testator's family and 
educated, and supported by him like a daughter. The wife 
died a few days after the testator, and during the minority of 
the granddaughter. The testator also devised real and per- 
soiuu estate to the granddaughter, sufficient to maintain her 
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jha^ring her minority, aad which might be applied to that puir- 
pose. Held, by the terms of the will, the obligation imfiofled 
on the testator's widow was one of personal, parental caw 
towards the granddaughter, which died with the widow, and 
was not a charge on the legacy to her in the hands pf her 
. administrator ; and that all the circumstances of the case con- 
firmed this construction. — Richards v. Mernll, xiii. 406. 

4. A testator, who held ^20.138 in the three percent, sto^k 
of U. S., bequeathed thus; — "I give and deviise to my 
daughter M. S. at this time single, $600 per annum, to be 
regularly paid to her in quarterly payments out of my thfee 
per cent, stocks during her life, and should she marry and 
have issue, then, at her decease, the same to go to her children 
and the children of B. H. equally." — '< All the rest and 
residue of my estate I give unto my grandchildren , the 
children of my daughters M. S. and B. H., that is to say, to 
such of them as may be living at my decease, in ecyjal por- 
tions." After the testator's death, a large portion of the stock 
was paid off by the United States, and the fund in the execo* 
tor's hands thus became larger than was sufficient to yield 
$600 annually. Held, the words the same, in the first clause, 
referred not to the annuity, but to the stock, and there>- 
fore the stock did not pass by the latter clause to the resi- 
i duary legatees, subject to the annuity ; and that it was the 
testator's intention, that the stock should remain in the 
hands of his executor during the life of M. S., and the 
annuity be paid over to her ; and that at her decease the stock 
itself should be distributed among all the grandchildren who 
should fie then alive. — Hancock v. Same, xiv. 70. 



E. Residuary devises. 

1. Devise as follows ; " I give to the town of G. forever, 
after the decease of my wife, all the land which I have here- 
tofore given her during life, to use and improve forever ; and 
positively order that the same be not sold, but be rented oift, 
slnd the rents applied towards the support of the gospel minis- 
ter in said town ; and as to the remainder of my estate, both 
real and personal, my will is, and I do hereby order my execu- 
tors, at their own option, to distribute the same to and amoixg 
the poor of said town and church of G,, as I have heretofore 
been used to do." After the death of the testator's wido^, 
the town entered upon the land devised to her for life "and 
sold it. Held, if the land was forfeited by the sale, it did 
not go to the testator's heirs, but to his executors as residuary 
devisees. — Brigham v. ShaUuck^ x. 306. 
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*S. A beqitest to a debtor of a residue, which comprehends 
th» debt, is equivalent to an express bequest of the debt itself, 
and operates as a release. — Hobart v. Stone, x. 215. 

3. A testator, after bequeathing certain specific legacies, 
gave the residue of his estate, real and personal, to his son, 
whom he named as executor. After the making of the will, 
the testator paid a bond, given by his son as principal, and 
himself and the defendant as sureties, but never called on the 
defendant for contribution. Upon his death, his real estate 
was attached and levied on by the creditors of the son, who 
was insolvent* ^he son, being unable to obtain sureties, did 
not take the executorship, and the plaintiff was appointed ad- 
mlnisUraUor '^ with the will annexed." The personal estate was 
insufficient to pay the debts and specific legacies ; but the 
whole estate was more than sufficient. The plaintiff brings 
an action against the defendant for contribution. Held, as the 
son's debt was not required for debts and legacies, but if paid 
would go into the residuum, the terms of the will extinguished 
it, and therefore the defendant as his surety was discharged* 

4. A testator gives the residue of his estate, after paying his 
debts, to his daughters ; '' always providing that if this residue 
shBll exceed $1000 in value to each daughter, then the over*^ 
plus shall be divided among all his children, after first taking 
from such overplus enough to clear from a mortgage his home- 
stead farm for his son, if not otherwise done." The personal 
estate was insufficient to pay the debts. Held, the gift to the 
daughters was a devise of real estate, not a pecuniary legacy^ 
'^Houghton v. Hapgood, xiii. 154. 

5. The tesidue above-named, consisting of wild lands, was 
sold and purchased by the executor, before the death of one 
of the daughters, who was a feme-covert at the time of the 
sale, and by a probate decree the sale after her death was 
adjudged voidable. Held, her declarations in conversation, 
ia incurrence with similar declarations of her husband, that 
she ineant to affirm the sale, and take her share of the pre-> 
eaefls in money, were not sufficient evidence of her election. 



6. Her heirs having so elected, and the executor being 
ordered to distribute the proceeds with interest from the sale; 
it was decreed that the husband, as tenant by the curtesyi 
should receive the interest already accrued on her share of the 
poreceeds, together with the present value of the interest which 
Would accrue during his life, to be ascertained by a life-annuity 
table. — Ibid. 
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7. A testator purchased a parcel of land, intending to annex 
the southerly part of it to his mansion-house estate ; he how- 
ever erected three dwelling-houses on the northerly part, 
fronting on the southerly part lying between them and the 
mansion-house estate, and this part was left an open court, 
and used by the occupants of the three houses as a passage- 
way and for a drain. The court was never used by the testa- 
tor in connexion with the mansion-house, except for light and 
air, and for a drain. He devises to three of his daughters, 
severally and respectively, these three "dwelling-houses and 
their respective privileges and appurtenances, by them at the 
date of this will respectively occupied and improved, each to 
have and to hold their houses and estates thereto belonging 
now in their occupation, to them and their heirs." He devises 
his mansion-house to one of his sons. The "residue" of his 
estate, real and personal, he gives to his seven children, to be 
equally divided among tliemj but afterwards in the same will 
he says, to prevent the necessity of a partition, he has thought 
it best to devise the residue specifically, and accordingly he 
devises several parcels of his real estate to his children respec- 
tively, making no allusion to the court above-named. Eleld, 
the fee in the court did not pass to the three daughters under 
the devise of the thjee dwelling-houses, but to the seven 
children under the general residuary clause. —JSf/io/ v. Cait' 

' tcTy xii. 436. 

8. Devise. — '^I give and bequeath all the rest, residue, and 
remainder of my estate, real and personal, to my son and my 
daughters, to be equally divided between them ; and to be 
distributed to them, as they shall respectively arrive at the age 
of twenty-one years, and not before, to hold to them, their 
heirs, and assigns forever ; subject to the payment of the 
annuities aforesaid ; and I do hereby authorize and empower 
my executors to receive the rents, income, and interest of the 
residue of my estate, real and personal, hereby bequeathed to 
my children, and out of the same to pay the annuities afore- > 
said, and also appropriate and apply the whole of the remain- 
der of said rents, income, and interest, or such part as they 
shall judge necessary and proper, to the support and education 
of my children, until they respectively arrive at the age of 
twenty-one years." Held, the children took a vested estate 
in this residue immediately on the testator's death, and that 
they took as tenants in common, not as jointenanls. — Ibid*; 
Emerson v. Cutler^ xiv. 108. 

9. Held, the annuities should bo paid proportionably from 
the income of the real estate, and that of the personal estate. 
— /Wrf. 
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F. Appropriation of devises for payment of debts. 

1. Lands specifically devised are not liable to be sold for 
payment of specific legacies. — Hubbell v. Hubbell, ix. 661. 

2. Whether, upon a deficiency of assets, devisees shall con- 
tribute equally with legatees, qu. — Ibid. 

3. A testator gave a specific and several general legacies, 
and devised his farm, being all his real estate, to several of his 
children, and afterwards by a general clause made the same 
children residuary legatees and devisees. His personal prop; 
crty was insufficient to pay the debts and the specific legacy. 
Held, the general legatees must lose their legacies, and thiat 
the real estate, being specifically devised, could not be sold to 
pay them. — Humes v. Wood, viii. 478. 

4. A testator orders that his debts be speedily paid, and 
gives to his wife one third of his real estate for life, and one 
third of his personal estate forever, and after several specific 
devises and legacies, proceeds thus, — " to my sons, &c., I 
bequeath all my personal estate, after deducting what I have 
given to my wife, and paying my debts to be equally divided 
among.them." Held, the wife should have a third of the per- 
sonal property, not subject to debts. — Bardwell v. BardweU^ 
X. 19. 

6. Where land is charged by a will with the payment of 
debts and legacies generally, a bona fide purchaser of the land 
is not responsible for the application of the purchase money to 
this purpose. — Andrews v. Sparhawk^ ziii. 393. 



Gf. Reyocation and avoiding of devises. 

1. A conveyance by a testator in his lifetime of part of the 
estate devised, is only a revocation pro tanio, and is no 
ground for objecting to a probate of the will. — Hawes v. 
Humphrey, iz. 350. 

2. A testator devised to his son his homestead, which was 
under mortgage, and directed that the son should pay one 
half the incumbrance, and the other half be paid from the 
testator's estate ; and he further directed, that after payment 
of debts and certain legacies to his daughters, the overplus 
should be '^ divided among all his children, after first taking 
from such overplus enough to clear the homestead for his son, 
if not otherwise done." The homestead was sold and bought 
in by the executor, and the sale affirmed by the heirs of the 
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SOD, who had died insolvent. Heidi the praxiaapo. for 4pplf^ 
ing the overplus to clear the homestead was defeated by the 
sale. — Grant v. Hapgood, xiii. 159. 

3. A father executed his will, bequeathing to his daughter 
^68, to be paid her at her marriage^ in money, ok such arti- 
cles of personal estate, at cash price, as ^he might cbdoss. 
Upon the daughter's subsequent marriage, the father Curxiislied 
tp her certain articles and money to the amount of |^147,49, 
and on the day of the marriage charged the saipe iu a lH>Qk 
of accounts; he afterwards paid her $50, taking ^ receipt fitom 
her husband, as for part of her portion, and also paid w ordei: 
for $20.60 drawii upon him by the husband, which order vsi 
found pinned to the leaf in the book upon which the account 
was entered, together with the receipt. Several years afiUff 
these payments, the father by a codicil bequeathed to his 
daughter $100 '^ in addition to what he had before given 
her." Both before and after making the codicil, the fiithQi 
repeatedly declared, that he had paid off a portion of what 
he had bequeathed to his daughter. Held, the republicatioii 
of the will by the codicil did not rebut the presumption, that 
the advances and payments made by the father were intendCMSl 
as an ademption pro tanto of the legacy given in the will ; 
and that the charge in the book, the receipt, and order w^re 
legal and sufficient evidence of such payments. — Paine v. 
Farsens^ xiv. 318. 



'. Construction of devises. 



1. The leading object, in the construction of all wills, is to 
ascertain the intent of the testator, as discovered in the will 
itself; and for the purpose of thus ascertaining the intent it is 
proper to consider, — 1. the terms of the particular bequest, 
construed according to their natural and obvious meaqiQgi 
and conformably to established rules of law ; 2. all other parts 
of the same will ; 3. the situation and circumstamc^ ot the 
testator, and the subject-matter of the bequest. — Crocker v. 
Crocker, xi. 267; Wright v. Barrett, xiii. 44; iMmA v. 
Lamh, xi. 375. 

2. Testator bequeathed to the plaintiff the use of $30Q 
during her natural life; and after several legacies to other 

Crsons, he gave as follows ; — ''In addition to the foregoifig 
quest made to the plaintiff, I give and bequeath to her 91 
handsome support during h#r natural life, to be furaishjed by 
\/ my ftxicators, and the ex^finses thereof tp bo paid out of n^j 
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efitate by tny said executors." In a suit for the legacy last 
named, held, that parol evidence was inadmissible of the testa- 
tor's declarations, showing his intention that its taking effisct 
should depend upon the plaintiff's baving no other adequate 
means of support. — Crocker v. Crocker^ xi. 252. 

3. Held, by the legal construction of the clause itself, the 
legacy was not subject to such a condition. — Ibid. 

4. Held, the legatee might claim such support, wherever she 
chose to reside, and was not bound to live with one of the 
executors. — Ibid. 

5. Legacies by implication are not to be supported, unless 
the testator's intention is clear. — Grout v. Hapgood^ xiii. 
164. 

6. The testator bequeaths stock in a bank, whose charter 
was to expire in a few days, to his two daughters, one of 
them a widow, the other a married woman; but orders that it 
shall stand in the name of his executor till the expiration of 
the charter, he paying the dividends to the legatees. The 
charter was renewed. Held, after the expiration of the 
original charter, the daughters were entitled to a transfer of 
the stoek to themselves. — Barrett v. Wright^ xiii. 45. 

7. Held, parol evidence was inadmissible, in construing the 
will| of the testator's declarations, showing that he expected a 
renewal of the charter. — Ibid, 

8. A bequest of a sum of money, to be paid in three years 
from and after the testator's decease, is a vested legacy.— 
Oaddard v. Johnson^ xiv. 352. 

9. Devise. — "I give to my wife the improvement of one 
half of my real estate, while she remains my widow, and all j^ 
my faotisehold furniture to be at her disposal. I give to mf 
four sons. all the remainder of my estate, both real and per- 

^ 8onal| to be equally divided between them, share and share 
alike. My will is, that my executors have one year to pay 
one half the legacies, and the other half in two years after my 
decease and the decease of my wife. The testator sold his 
real estate, and died leaving a widow. Held, one half of the 
legacies was payable in one year from probate of the will, and 
the other half in two years from the death of the widow. 
— Parks Y. Knowlton, xiv. 432. 

10. A testator, after devising to his daughters ^<the use and 
improvement of my dwelling-house, the two gardens," &C| 
bequeaths '^ apples for their use, &c., wood sufficient for 
one fire delivered at the door, the use of a good cow kept on ^ 
tke farm, summer and winter, after the death of my wife, 

15 
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during their remaining single, and a seat in my pew, which 
they are to occupy immediately after my decease," &c 
Held, the latter provision was a legacy, but personal to the 
legatees, not assignable, and dependent upon their occu- 
pying the dwelling-house. — Wood v. Bar stow, x. 368. 

11. A testator gives as follows, — " to my wife, one half of 
all the money which I may leave in my house at my decease, 
tegether with all my family stores at that time on hand, sub- 
ject to the following conditions, viz., that my said wife shall 
relinquish all her right to dower in my estate, and provided 
that she educate and bring up my granddaughter A. ; and it 
is my will also, that my said granddaughter shall have all the 
family stores my said wife shall leave at her decease, and that 
whatever money my said wife may have in her possession at 
the time of her decease, may be equally divided between 
my said grandchildren and their jespective heirs." The wife 
died in seven days after her husband, without expressly waiv- 
ing the bounty in the will, or claiming dower. Held, 1. Her 
acceptance of the provision might be presumed, as it was more 
beneficial than dower. 2. The condition of educating the 
granddaughter was a condition subsequent, the legacy vested 
in the wife, and the non-performance of the condition, being 
caused by act of God, did not divest it. 3. The gift of the 
money and stores was in law absolute ; and the limitation 
over, therefore, repugnant and void. — Merrill v. Emery x. 
507. 



/. Attestation necessary to devises. 

1. By "credible witnesses," in sL 1783, c, 24, respect- 
ing the attestation of wills, is meant competent witnesses. — 
Howes v. Humphrey, ix. 350. 

2. The witnesses must be competent at the time of attesta- 
tion. — Ibid. 

3. A testator devises real and personal estate to his wife for 
her life, and after her decease to trustees, for the use and bene- 
fit of all such persons £ls shall hereafter reside in a certain part 
of B., to be applied to the support and maintenance of the 
gospel ministry, in a church and society of the congregational 
denomination, which may be formed, incorporated and organ- 
ized in that part of the city, and to the purpose of establish- 
ing a school there. The will is attested by persons residing 
there at the time of attestation. Held, the witnesses were 
hot incompetent on account of interest ; 1. because their 
interest was contingent, it being uncertain whether the wife 
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xnronld not survive them, whether there would be a congrega- 
tional church and society there, and, if there were, whether 
the witnesses would belong to it ; 2. because it was uncertain 
whether the devise would exempt them in any degree from 
taxes, without which, the privileges of attending public wor- 
ship, and the advantages of education, do not constitute a dis* 
qualifying interest. — Ibid, 



K. Codicils, and republication of devises. 

1. A codicil is a clause added to the will after its execution ; 
the purpose of which usually is, to alter, enlarge, or restrain 
the provisions of the will, or to explain, confirm, and repub- 
lish it. It does not supersede the will, as an after-made will 
would do ; but it is a part of it, to be construed with it, as one 
entire instrument. Of course, a will is not altered by the 
codicil, except by express words or necessary implication, as 
where a subsequent provision is inconsistent with and repug- 
nant to a prior provision. But where both can stand together, 
both shall have effect. — Lamb v. Lamb, xi. 376. 

3. Devise. — *^ I give to my wife the improvement of all 
my estate, real and personal, which improvement to belong 
to herself for her own benefit, so long as she remains my 
widow, but should she marry or die, I bequeath the estate in / 
manner following," &c., giving real estate and pecuniary lega- 
cies to the testator's children. In a codicil, the testator says 
" It is my will, that after settling my estate, my wife have the 
interest of the remainder of my personal estate, and that the 
Judge of Probate appoint a disinterested person to take charge 
of said personal estate, and pay the interest to her so long as 
she remains my widow, and after her decease the personal 
estate to be divided equally among my heirs. Held, the 
widow was entitled to the interest of the personal property, 
not used in payment of debts and administration charges, from 
the testator's death, and not merely from the time of settle- 
ment of the estate ; and that the pecuniary legacies should 
not be paid, till her right to such interest terminated. — Ibid. 
371. 

3. The making of a codicil, duly attested to pass real estate, 
and referring to the will, is a republication of the will, so as 
in effect to incorporate the codicil with the will, and give to 
such combined instrument the same effect as if executed at 
the date of the codicil. — Haven v. Foster, xiv. 534. 

• e 

4. A testator, by his will, gives one half of all his estate to 
hit brother J. for life, and the other half, together with the 
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remainder of the first half, in equal shares, and in fee simplei to 
all the children of his brother A. and of his «ster respectively, 
with survivorship if any of them should die in minority. He 
afterwards purchases lands, and then makes a codicil, direct- 
ing it to be annexed to and taken and considered as part of 
the will. By the codicil, he revokes and annuls every bequest 
and devise made by the will to the children of his sister, and 
gives all and every part of his estate, of whatever description, 
which is in the will in any way given to the children of his 
sister, to the children of his brother A., and ratifies ^nd con- 
firms the will in every thing, except where it is revoked and 
altered by the codicil. Held, the will was repubUi^hed by 
the codicil ; that the words of it were sufficient to compre- 
hend all the testator's estate owned at the date of the codicil, 
no part of which therefore passed to heirs as undevised prop- 
erty ; that the clause of revocation in the codicil extended to 
the after-purchased land ; and that the portion of the estate, 
including the after-purchased land, which but for the clause 
of revocation would have passed to the children of the testa- 
tor's sister, was by the codicil devised to the children of I^ 
— Ibid. 



1. Mere absence does not afiect one's domicili till a new 
one is acquired. — Jennison v. Hapgood^ x. 77. 

2. A domicil is not changed by mere intention to abandon 
ft, and actual residence at a new place, unless there is also 
an intent to reside there permanently, or for an indefinite time. 
— Ibid. 

3. One domiciled in Massachusetts removes to another state, 
partly on account of pecuniary embarrassments, and partly in 
order to sue in the United States Court ; intending to return 
to his family after accomplishing the objects of removal. 
Held, his domicil was not changed. — Ibid. 

4. A testator, domiciled in the town of P. in Massachusetts, 
and there owning and with his family occupying a farm, 
became embarrassed in his pecuniary affairs, left the state, and 
died out of it. He left behind a wife and daughter, who con- 
tinued to live on the farm with his son, the latter hiring the 
farm of him, and charging the board of the others to him. 
After his removal, he led a wandering life, but lived mostly 
at L. in Vermont^ for th^ purpose of managing lands which 
lie there owned. At L. he never kept house, but boarded witk 
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a person with whom he had occasionally resided for several 
years. In his journal, containing memoranda of his expen- 
ses and journeys, he never mentioned any place as his home. 
In his letters, he speaks of sustaining actions here in the 
Federal Court, '^ as he has removed his habitancy from Massa- 
chusetts," '' as he has become an inhabitant of Yermont ; " and 
in allusion to a suit against him here, he expresses his opinion 
that the service is insufficient, ''as P. is not his last and usual 
place of abode." !u deeds, and in his will, executed in New 
Hampshire, he styles himself of P. The will was proved 
here originally, and in the probate he is styled " late of P, ; " 
so also in the subsequent probate proceedings here and in Ver- 
mont, and in deeds made by the executor. He died in New 
Hampshire, being there upon business. Held, there was no 
legal change of domicil. — Ibid, 

6. On a libel for divorce " a mensa " by the wife, it ap- 
peared that the husband's domicil of origin was in Uxbridge, 
in the county of Worcester ; that he intermarried with the 
libellant in 1810, and removed with her to Savannah in 
Geoi^ia, where he was engaged in business, and continued 
to reside there with his wife and family until 1821, except in 
the summer, when he usually lived in the northern states ; 
that in 1821 he broke up house-keeping in Savannah, and 
returned to his father's at Uxbridge ; that after living there a 
few months, he fixed his family at Providence, Rhode Island, 
where they remained till 1825, he passing the summers with 
them, but still pursuing business at Savannah ; that in 1825 
he broke up house-keeping at Providence^ separated from his 
wife, and had ever since maintained a domestic establishment 
at Uxbridge, on the farm once his father's, and mortgaged to. 
him before his father's death in 1825 ,* that he spent his sum- 
mers there, employing housekeepers and domestics, and super* 
intending the farm, but continuing business the rest of the 
year in Savannah ; and that the wife came from Providence 
into the county of Worcester to reside, in September 1830, and* 
soon after filed her libel. Held, the husband was domiciled 
in Savannah, from 1810 to 1821, in Providence from 1821 to^ 
1825, and in Uxbridge ever since ; that the wife's domicil 
followed his ; and that this court, sitting for the county of 
Worcester, had jurisdiction of the libel. — Oreen v. Green^ 
zl 410. 
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A. Nature of dower. 

B. In what lands and to what amount a widow is 

dowable. 

C. Assignment of dower. 

D. Suit for dower and damages therein. 

E. Release and satisfaction of dower. 



A. Nature of dower. 

1. A right of dower is a personal right, which, until dower 
assigned by the act of law or by the act of the party bound to 
assign it, gives no estate. — Croade v. Ingraham, xiii. 36. 

2. The right of a widow to have an assignment of dower 
is not such an interest as may be leased. Hence a covenant 
in an instrument purporting to be a lease, to pay her a sum of 
money annually by way of rent, in consideration of her 
forbearing to exercise her right, is a personal covenant, and 
does not run with the land, so as to bind the assignee of the 
so called lessee. — Ibid. 

3. Such contract for forbearance is not a release ; — which 
operates presently and absolutely. — Ibid. 

4. The principle, that a lessee or his assignee cannot deny 
the title of the lessor, does not apply to this case, the nature 
of the property appearing on the face of the instrument. — 
Ibid. 

5. By St. 1816, c. 84, a widow is entitled to one third of 
the rents and profits of land of which she is dowable, till 
dower is assigned. Hence the assignee in this case is not 
estopped by his payment of rent, to deny that he paid it upon 
the covenant. — Ibid. 



B. In what lands and to what amount a widow is 
dowable. 

1. A husband died seised of a tract of land of four acres, 
consisting of a slate quarry, mostly below, but partly above, 
the surface of the ground. One quarter of an acre of the 
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4uarry had been dug over, and the practice was, to take a 
section of ten Of twelve feet square on the top, go down to 
a certain depth, and then recommence on the top. Held, 
under these circumstances the whole quarry must be re- 
garded as opened, and therefore subject to dower. — Billing9 
V. Taylor^ x. 460. 

2. Where two widows were entitled to dower in the same 
land, and the one having the prior right recovered judgment 
for her dower, but, without having it set off, released it to the 
tenant ; in a suit by the other widow for her dower, held, she 
could claim it in only two thirds of the land. — Leavitt v. 
Lamprey, xiii. 382. 

3. A testator devised his real estate, which he had mort- 
gaged, to his son, who died leaving a widow, and the executor 
sold the equity of redemption, purchased it himself, and 
redeemed the mortgage, paying one half of it with assets in 
his hands as executor, as directed in the will, and the other 
half with his own rfioney. The heirs and widow of the son 
elected to affirm the sale. Held, the widow was entitled, on 
account of her right of dower, to the interest during her life 
on one third of the sum for which the equity was sold, and 
on one third of the amount paid out of the testator's estate 
towards extinguishing the mortgage. — Jennison v. Hapgood, 
xiv. 345. 



C. Assignment of dower. 

A record in the Probate Court of the assignment of dower, 
is presumptive evidence that the assignment was made on the 
petition and with the knowledge of the widow. — Tilson v. 
Thomson, x. 359. 



D. Suit for dower and damages therein. 

1. In a writ of dower, damages are recoverable from the 
time of a demand upon him who was tenant of the freehold 
at that time; and not from a demand upon one, who 
was tenant of the freehold at the husband's death, but not 
at the time of making the demand. — Leavitt v. Lamprey ^ 
xiii. 382. 

2. To a writ of dower, the tenant a purchaser pleads, that 
he cannot deny the right of the demandant to be endowed, 
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but that he has made improvements on thd land| and that lit 
has always been ready to render to the demaii^ant her reaaon- 
able dower, according to her just rights in respect to the in- 
creased value of the land, and on a certain day assigned a 
third part of the land, in the condition in which it was at the 
time of the alienation, by metes and bounds ; and he prays 
_^that the increased value may be inquired of. On demurrer, 
heTSy.ithe plea, as a plea in bar, was bad ; and must be con- 
strued as admitting a right to recover dower according to the 
value at the time of alienation, but denying the right to be 
endowed of the improvements. — Stearns v. Swifts Viii. SdS. 



E. Release and satisfaction of dower. 

1. A deed signed by husband and wife contained these 
words; — *'in witness whereof, I the said S. F. L. with S« 
my wife, in token of her assent thereto, have hereunto sat 
our hands and seals." Held, the wife's right of dower was 
not released. — Leavitt v. Lamprey, xiii. 382. 

2. A testator devises to his wife and daughter the southerly 
half of his dwelling-house, and the north buttery in the house, 
during the wife's life ; and to the wife one half of his inndoor 
movables, and one cow, which, or some other in the room of 
it, he orders his sons to keep free of expense to her, during 
her life ; and to the wife and daughter a heifer ; and he directs 
his sons to be at one half the expense of keeping the heifer 
for their mother. The real estate of the testator was appraised 
at $10,529, and the personal at $647 ; his debts amotinted to 
$3000 ; one half of the in-door movables was worth $96j^aEn4 
the fee of the whole dwelling-h6use less than $1400. field, 
the provision for the wife was intended to be in lieu of dower. 
— Reed v. Dickerman, xii. 146. 

3. It seems, where a devise is made to a wife in lieu of 
dower, st. 1783, c. 24, s. 8, presumes her acceptance of the 
devise, unless by some positive act she elects to have dower, 
in a reasonable time. What is a reasonable time, qu. — 
Ibid. 

4. In this case, the widow made no demand of dower until 
fourteen years after probate of the will ; and in the mean 
time she lived in the testator's dwelling-house, received the 
personal property bequeathed to her, disposed of some of it, 
and enjoyed the other provisions of the will in her favor ; and 

' more than a year before thct demand of dower, a decvee of tbi 
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Probate Court was made, assigning to her by definite bounds ' 
the real estate devised to her. Held, these facts debarred het 
from waiving the devise and claiming dower. — Ibid. 

B. If a wife joins in a deed with her husband, " in tokelii 
of her relinquishment of dower," without any words of grant 
on her part ; although the husband may have previously pai^ei| . 
with all his right and title to the grantee named in the itoBAi'*" 
she is still estopped to claim her dower. — Steams r. JSwiftf 
viii. 632. 



A small building, on the same lot with a dwelling-house, 
but forty-five rods distant from it^.and a passage-way between, 
though both are occupied by one person, is not an apartment 
or dependence of the dwelling-house ; and a license to sell 
spirits in his dwelling-house will not authorize the selling of 
them in the small building. — Commonwealth v. Eastabrook, 
X. 293. 



Wuutmtnu 



1. Twenty years' use of a privilege in another's land is 
not conclusive of the right, unless it was adverse, that is, 
under a claim of title, with the knowledge and assent of the 
owner, and also uninterrupted. And the burden of proof is 
on him who claims the easement to show an adverse occupa- 
tion. — Sargent v. Ballard, ix. 251. 

2. A former owner of land had enjoyed an easement for 
less than twenty years, when the land was confiscated and 
conveyed by the government to the plaintiff, who also enjoyed 
the easement. Held, the use of the easement by both pro- 
prietors could not be taken as one, so as to make out tweiity 
years for the latter and give him a prescriptive title. — Ibid* 

3. Alitor, where the successive owners are an ancestor and 
his heir, or a seller and purchaser. — Ibid, 

4. If one holding land by a defective title hold also an ease- 
ment in it by a valid title, the latter is not extinguished by 
Unity of possession. — Tyler v. Hammond, xi. 193. 

• 6. A plea of the general issue to a writ of entry, Which 
ttie defendant fails to sustain, does not estop him to i^6t lip aii 

16 



123 EMBLEMENTS — ESCAPE. — ESTOPPEL. 

easement in the same land, under an inquiry into the increased 
value of the premises. — Ibid^ 

6. Where land has descended to an infant heir, in deter- 
mining whether an easement in it has been acquired by an 
adverse use for twenty years, the time of such use during the 
ancestor's life is to be added to the time since the heir's coming 
of age, there having been no interruption between these peri* 
ods. — Melvin v. Whitings xiii. 184. 



1. If one, in possession of land under a judgment in a writ 
of entry, sow the land pending a writ of right against him, 
in which the demandant recovers judgment, and obtains seisin 
and possession before severance of the crop ; the demandant 
is entitled to the crop. ^- King v. Fowler, xiv. 238. 

2. So if the land is thus sowed by the grantee of the party, 
who recovered in the writ of entry, and the judgment in the 
writ of right is against such grantee. — Ibid. 



1. If a debtor, imprisoned on execution, is adniitted to the 
? ■ liberties of the yard on giving bond with a surety approved 

by only one Justice of the Peace, the gaoler is liable for an 
escape ; as the bond does not conform to statutes 1784, c. 41, 
s. 8, and 1811, c. 167, s. 1, unless the surety is approved by the 
creditor or by two Justices of the Peace. — Whitehead v. 
Varnunty xiv. 523. 

2. In an action of debt for an escape, interest shall be re- 
covered from the date of the writ, and not from the time of 
escape. — Ibid. 



IBfiitOtltKt 



1. In a receipt given to a deputy-sheriff by the plaintiff^ 
after enumerating certain goods, he says — "the property of 
S., attached on a writ, &c., all which I promise to redeliver 
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on demand." The goods were accordingly redelivered 
to the officer, and the receipter immediately replevied them 
as his own property. Held, he was not estopped by the writ- 
ten receipt, nor by the redelivery, to deny that the goods were 
the property of S. — Johns v. Church, xii. 557. 

2. Aliter, if the plaintiff had set up a claim to the goods, 
before the redelivery, in an action by the officer^ — Ihid. 

3. No man is permitted to allege contrary to what he has 
once admitted or agreed to. — Bonaffe v. Woodbury, xii. 

463. ^ ^ • % 

4. Where the truth appears on the face of the instrument 
itself, upon which the estoppel is alleged to arise, no estoppel 
is wrought as to the fact thus appearing. — Croade v. Ingra- 
ham, xiii 35. 

6. All estoppels are to be construed strictly. — Ibid, 36. 

6. A covenant of warranty against all .persons claiming 
under the grantor, does not estop him from asserting a title 
subsequently acquired. — Comstock v. Smith, xiii. 116. 

7. Such covenant refers to the estate or title sold and re- 
leased, and not to the land. — Ibid. 120. 

8. In an action for breach of covenants of seisin and a right 
to convey, contained in a deed from the defendant to the 
plaintiff, dated May 22, 1811 ; it appeared that the defendant 
had conveyed the same land to the plaintiflF by a prior deed, 
which contained the following clause ; — "by this deed I 
mean to convey all the lands lying, &c., of which A. S. died 

the owner, and which I claim by virtue of his last will and --irx. 
testament, being ^11 the lands I own in the state of New /^/^ 
York." Upon this deed was indorsed an unacknowledged deed 
of the plaintiff, dated June 5, 181 1, which was as follows. 
^' Whereas the defendant has executed another deed of the 
same premises, to be delivered to me upon the assignment of 
this conveyance to him, I do therefore, in consideration 
thereof, reassign and convey to thq defendant and his heirs 
the within described premises." Held, the plaintiff was not 
estopped by his deed to deny the defendant's seisin and right 
to convey. — Smith v. Strong, xiv. 128. 

9. The obligors in an administration bond are estopped by 
it to deny that the principal was appointed administrator. — 
Cutler V. Dickinson, viii. 386. 



1^ EVIDENCE. 

. A. What facts are admissible in evidence, and of the 
burden of proof. 

B. Presumptive and prima facie evidence. 

C. Admissions and confessions. 
jD. Parol evidence. 

E. {learsay evidence, and declarations part of the res 

gestae. 

F. Books of account, and other private entries. 
O. Copies and other secondary evidence. 



A. Wlii^t, 4MBt8 are admissible in evidence, and of the 
bardra of proof. 

1. In an action for disturbance of the plaintiff's several 
fishery in a river over the defendant's soil, the plaintiff, as 
evidence of a claim to the fishery by a former owner of the 
soil, offered to show that the initials of his name were long 
siace engraved upon a rock in the river, on his soil, and near 
his boundary line, but without proving when, by whom, or 
"^hy ijt was done. Held, such evidence was too uncertain to 
go to the jury. — Melvin v. Whiting , xiii. 184 

% In an action upon a policy of insurance, to recover dama- 
ges for an injury alleged ^o be done by the sea to certain 
blankets, which the plaintiff purchased of the manufacturers 
abroad and imported, thfe defendants offered to prove in de- 
fence, that the damage was peculiar, and different from the 
effect of salt water, and that blankets, made by the same man- 
ufacturers and imported in other vessels the same year, showed 
the same marks of injury. Held, the evidence was admissi- 
ble. — Bradford v. Boylston, F, Sf M, Ins. Co., xi. 162. 

3. On a trial in relation to the laying out of a highway 
under the statutes, the officer who summons the jury, and 
not the jury themselves, must determine upon the admissibility 
of evidence. — Merrill v. Berkshire, xi. 269. 

4. On a question of title, locations, made by the proprietors 
of common land to the grantor of one party, may be given 

^ in evidence by the other, to show that the locations did not 
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cover the land granted, and that the grantor conveyed land 
which he did not own. — Hathaway v. Spooner, ix. 23. 

5. For the same purpose evidence is admissible, that at the 
time of an ancient grant by the Commonwealth, it was the 
uniform practice, in surveying such grants, to give large meas- 
ure. — Ibid. 

6. The defendant, by an indenture, agreed to furnish money 
for the purpose of carrying on the general business of *broker- 
age, "embracing, as time and opportunity shall give, the vend- 
ing of lottery tickets." In an action of covenant upon this 
indenture, the defendant after oyer pleads, that the object and 
intent of the indenture was the buying and selling of lottery 
tickets, against the form of the statute, and issue was taken on 
the plea. Held, that evidence of the plainti£Ps dealing in 
lottery tickets subsequently to the making of the agreement 
was pertineilt to the issue and admissible. — Willia^ v. 
Woodman, viii. 78. 

7. Evidence of acts and declarations by the claimants of 
land, after a possession by one of them for thirty years,, is ad- 
missible to show that such possession was not adverse. — 
Church V. Burghardt, viii. 327. 

8. Upon the trial of an indictment for adultery, one act, 
committed with the woman named in the indictment^ was 
proved by a witness whose credit the defendant attempted to 
impeach. Held, other instances of improper familiarity be- 
tween the defendant and the same woman, not long before the 
above act, might be shown to corroborate the testimony of 
the witness. — Commonwealth v. Merriam, xiv. 618. 

9. In an action for an injury to the plaintiff caused by the 
defendant's negligent driving on the highway, the burden of 
proof is on the former to show, not only negligence in the 
defei|dant, but ordinary care and diligence on his own part. 
— Lame v. Crombie, xii. 177. 

10. Where the proof on both sides applies to one and the 
same issue or proposition of fact, the party bound to prove it 
has throiighout the burden of proof, although the weight in 
either soale may at times preponderate. But where he gives 
prima facie evidence of such fact, and the other party, instead 
of negativing it by proof, proposes to show new matter which 
avoids its effect, the burden of proof shifts and falls upon the 
latter. — Powers v. Rtissetl, xiii. 69. 
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B. Presumptive and primk facie evidence. 

1. Mere absence from the state, without being heard of, for 
a time less than seven years, does not raise a legal presttmp- 
tion of a party's death. — Newman v. Jenkins, x» 616. 

2. A promissory note was taken by an agent in the name of 
his principal, #ho had sailed for the West Indies^ or elsewhere, 
and a market, nineteen months before, and had not been since 
heard from. Held, the note was valid. — Ibid. 

* 

3. Three years after such departure, administration was 
granted upon the promisee's estate ; and the administrator 
brings a suit on the note. The defendant does not plead in 
abatenlent. Held, the grant of administration was conclusive 
evidence of the party's death. — Ihid* 

4. Presumption and intendment, so far as ^they go, must be 
in favor of returns, not against them. — Springfield v. Co, 
Comrnrs. of Hampden, x. 68. 

6. Where a demandant claimed title under one of six 
children of the former owner of the land, evidence that inqui- 
ries had been made for the other five, and nothing heard of 
them for seventy years, was held suflBicient to justify the jury 
in finding that they died without issue. — King y. Fowler, 
xi. 302. 

6. Whether a grant by one tenant in common to another, 
or a disseisin by one, or a partition of open, unenclosed wood- 
land, can be presumed from possession and acts of ownership, 
qu. Such presumption does not arise, without very clear 
evidence of an open, undisputed adverse possession. — Burg- 
hardt v. Turner, xii. 634. 

7. Where a registered deed, purporting to have been deliv- 
ered, is lost, a delivery will be presumed ; but the presump- 
tion arising from the loss is rebutted, if the deed is prodQced 
from the possession of the grantor ; and if it appears that 
neither the grantee nor any one for him was present at the 
time of attestation ; the presumption of delivery arising from 
the certificate thereof in the deed is also rebutted.— Potrcrs 
v. Russell, xiii. 69. 

8. In assumpsit upon a policy on a ship, the declaration 
alleged that the ship, by force and arms, and in a hostile man- 
ner, was captured, seized, and taken by certain armed soldiers, 
and thereby wholly lost. The plaintiff proved by witnesses, 
that the ship was seen in possession of armed soldiers in a 
foreign country, and never returned home. Held, this was 
prima facie evidence of a loss, and that the plaintiff was not 
bound to read the record of a trial and condemnation, which 
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he had in court, and offered to the adverse party to be used at 
his pleasure. -. — Dorr v. Pope^ viii. 232. 

9. In an action brought by the town of W. against the 
town of O., for expenses incurred in the support of a pauper ; 
on the question whether the pauper derived a settlement in O. 
from his grandfather through his father, held, copies of a 
deed, executed by the grandfather in 1754, in which he was 
described as being of O., and of his last will made in 1758, 
in which he was described as " now resident in O," were 
admissible evidence to prove that the grandfather gained a 

'settlement in O., under Prov. st. 12 & 13, Wm. 3. chap. 11. — 
Ward V. Oxford^ viii. 476. 

10. Held, that evidence, proving that the grandfather, for 
along time before 1754, had a settlement in the town of S., 
and that afterwards, for years previous to 1784, th^ father of 
the pauper was supported as a pauper by S., was admissible 
to rebut the presumption arising from the desciiptioii of the 
grandfather in the deed and will. — Ibid. 



C. Admissions and confessions. 

1. Where a tenant of land presented a petition to the legis- 
lature, admitting that it belonged to the commonwealth, and 
praying that it might be granted to him, and thereupon the 
land by authority from the legislature was sold to another; 
held, the tenant was not estopped from asserting his title, but 
his admissions were strong evidence against him, and imposed 
the burden of showing that they arose from an innocent mis- 
take. — Owen V. Bartholomew, ix. 520. 

2. Confessions, drawn out by expectation of favor or by men- 
aces,^ are rejected, because in the agitation of mind in which 
the pitty charged is supposed to be^ he is liable to be influ- 
enced to state things which are not true. Per. Morton J. — • 
Commonwealth v. Knapp, ix. 503. 

3. The in^uence, which is to exclude the party's confes- 
sions, mut be external influence, and not the mere operations 
of his own mind ; and the advantage expectted must be per- 
sonal. — Ibid. 

4. Evidence of confessions is to be received with great 
caution ; yet, when made and satisfactorily proved, they are 
the best species of evidence. Per Parl^er J. -«- Ibid. 508. 

6. Two brothers, F & J., being indicted for murder, and P. 
being put upon trial, a witness testified that P., a third brother, 
said to F., " J. has determined tdTknake a confession, and we 
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want your consent." F. said he thought it hard that J. 
should have the advantage of making a confession, since th6 
thing was done for his benefit. P. said, '' if J. is convictedi 
there will be no chance for him, but if you are convicted, 
you may have some chance for procuring a pardon," and P, 
then asked the witness if he did not think so. The witnesa 
said he did not know ; he was unwilling to hold out any im- 
proper encouragement. Held (by two judges/ one judge difr- i 
sen ting) that the assent would be evidence of F.'s guilt ; that 
a hope of favor was held out, to procure his assent ,- and that 
all subsequent confessions at that interview were inadmissible, * 
being made under the same influence. — Ibid. 496. 

6. But, it appearing afterwards, that the proposition had no 
influence on F., inasmuch as he neither gave nor refused bis 
assent; the, confessions were admitted. — Ibid. 

7. Where a fact has been discovered through a defendant's 
confestSion improperly obtained, the government may prove 
that it wail ascertained by this means. Thus, where a de- 
fendant directed the witness, that he might find the weapon 
used in a murder in a certain spot, where it was accordingly 
found ; these facts are admissible against the prisoner. — JMi 

8. To an action of " quantum meruit" for services in the de- 
fendant's factory, he set up as a defence, that the business was 
to be carried on by the plaintiff on the joint account of him- 
self and the defendant, the profit and loss to be shared in cer- 
tain proportions ; and offered a written memorandum, in the 
plaintiff's hand-writing, but unsigned, as evidence of such an 
agreement. Held admissible. — Dickinson v. Robbins^ xii. 
74. 

9. Held, evidence of a conveyance of the whole stock by 
the defendant alone, who furnished the whole capital, and as 
between the parties might be deemed owner of the whole'; 
had no tendency to prove the absence of an agreeftient'to 
share the profit and loss, which would be a bar to the action 
upon a quantum meruit. — Ibid. 

10. Where an attorney at law receives communications, 
professionally, from a person about to convey real Estate, in 
relation to such conveyance, which is afterwards made; he 
cannot testify to such communications against the consent of 
the grantee. — Foster v. Hall^ xii. 89. 

11. The privilege of confidence is the privilege of the 
client, and not of thQ Attorney. — Ibid. 92. 

12. Where an attorney at law was requested by a debtor to 
draw up a mortgage of his personal property, and the debtor 
disclosed his objects in making it, either without any particu- 



4 

r 



EVIDENCE. 129 

lar motive, or in order to remove any scruples on the part of 
the attorney as to the character of the act, but no legal advice 
l^as either asked or given as to the effect of the mortgage ; 
held, the attorney might be examined as to such communica'* 
tions. — JSatton v. Robinson^ xiv. 416. 

13. The attorney having written the mortgage, it was exe- 
» cuted in his office and presence. Held, he was still competent 
* to prove any communications made to him by the mortgagee. 

— /wa: 

14 The plaintiff sues for disturbance of his severed fishery. 
The defendant offers in evidence a plea made by the plaintiff 
in a former action agaifist him, wherein he claims a free 
fishery. Held inadmissible^ as an admission that he had no 
right to a several fishery. — Melvin v. Whiting, xiii. 184. 

15. Where a subsequent attaching creditor defends against 
an action, under st 1823, c. 142, the plaintiff m^jr offer the 
admissions of the debtor in evidence, though made since such 
creditor appeared in the cause. — Lambert v. Craig, xii. 199. 

16. A promissory note, signed by one A. and the defendant, 
was renewed by another note in which the defendant's name 
was forged. In a suit brought upon the latter, to show a 
recognition of it by the defendant, and ^void the statute of 
limitations, the plaintiff proved declarations on his part, in 
which he spoke of the suit's having been commenced. Held, 
the service of the writ did not raise a presumption, that 
the declarations applied to the new rather than the old note, 
unless it was shown that the defendant knew of the former, 
or of the contents of the writ ; that the burden was on the 
plaintiff to prove such knowledge ; and that it was for the 
jury to settle, upon the whole testimony, which of the notes 
was referred to. --^ Phillips v. Ford, ix. 39. 



D. Parol evidence. 

1. Where an officer, having seized a chattel on execution, 
brings trover for it against a third person, he need not prove 
the seizure by his own return, but may do it by parol evi- 
dence. — Hovey v. Lovelt, ix. 68. 

2. Trespass against the defendants, for attaching property 
conveyed by their debtor to the plaintiffs.* The defence was, 
that the conveyance was without consideration. The plaintiffs 
produced in evidence an account between themselves and the 
debtor. Held, this account was not like a bill of particulars, 

17 
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but that the plaintiffs might prove by other evidence deb.ts not 
inchided in such account. — Robinson v. Mansfield^ xuL 
139. 

3. Parol evidence is admissible to prove' the unwritten law, 
and the practice of the courts, of another of the United States. 
— McRae v. Mattoon, xiii. 53. 

4. In an action upon a written agreement, in which thf^ 
defendants acknowledge having received of the plaintiff cer- 
tain chattels attached by him as deputy sheriff, and promise 
to redeliver them if wanted to satisfy an execution ; held, the 
defendants ^uld not offer parol evidence, that the plaintiff, as 
an inducement to them to sign the receipt, promised that upon 
notice of their being dissatisfied, he would receive back the 
chattels and discharge the defendants ; that he did not fulfil 
his engagement, and they were thereby prevented frpm fulfil- 
ling theirs. — Wakefield v. Stedman, xii. 562. 

5. Held, the valuation in the receipt was conclusive upon 
the defendants as the measure of damages. — Ibid, 

6. In an action of replevin, the plaintiff claimed under a 
mortgage from a third person, given toAidemnify him against 
a promissory note, which was described in the mortgage as 
given for a certain sum; but the note produced by the plaintiff 
was for a different sum, and the mortgage was alleged by the 
defendant to have been either fraudulent or discharged. Held, 
parol evidence was admissible, that the note produced and the 
note described were the same. — Johns v. Church, xii. 557. 

7. In an action by the plaintiff as indorsee of certain prom- 
issory notes, a writing was prod;iced in evidence, given by 
the plaintiff to his mother, in which, after acknowledging that 
he has received of her the notes, signed by the defendant, and 
indorsed by the payee, he says, " said notes I am to collect, 
being to the amount of $1412.86, and after said notes are 
paid by the promisor to me, I will account to her for the 

y '^■^ same, or deliver the notes to her if I cannot recover them of 
the promisor." Held, this writing did not necessarily import, 
that the plaintiff received the notes merely as agent to collect 
them in his mother's name, and not as indorsee, and that it 
might be explained by parol evidence, being collateral to the 
notes. — Badger v. Jones, xii. 371. 

8. Parol evidence is inadmissible to prove, that a deed pur- 
porting to convey the whole of an estate was mutually in- 
tended and understood to convey but a moiety of it, being 
wrongly written by mistake of the scrivener. — Locke v. 
Whiting, ^. 279. 
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9. In an action to recover a sum of monjey, for which the 
defendants had signed a receipt, acknowledging that they had 
received it of the plaintiff by the hands of B., *' to be accounted 
for with the plaintiflf; " the defendants offered to prove by 
parol evidence, that before the receipt was given, the plaintiff 
being indebted to L., £Cnd L. to the defendants, it was agreed 
that the money should be paid to the defendants, in part satis- 
fection of L.'s debt to them, and in part satisfaction of the 
plaintiff's debt to L. ; and that the money having been paid 
to the defendants, they signed the receipt and credited L. ^ith 
the money in their books. Held, the parol evidence did not 
tend to vary the written contract, and was therefore admissi- 
ble, and that it was a defence to the action.— Gerrish v. 
Wctshburn, ix. 338. 

10. The defendants insured property in a certain vessel 
"for the owners of the vessel." Held, it might be shown by 
parol evidence, that the policy was designed by the insured 
to cover both joint and separate property of the owners. — 
Foster v. U. S. Ins. Co,, xl. 85. 

11. Where a witness, who had aided in erecting and main- 
taining a mill dam, ai|^ had used it long enough to create the 
presumption of the grant of an easement in the stream, stated 
that his right was derived from a written agreement ; held, 
his testimony to the terms of the agreement W£is inadmissible, 
without evidence of the loss of the instrument, to prove the 
tide to the easement. — Boynton v. Rees, viii. 329. 

12. A purchase of personal property need not be proved by 
the bill of parcels. Other evidence is admissible, and if the 
adverse party wishes for a production of the bill, he must give 
previous notice to produce it. — Blood v. Harrington, viii. 
662. 



E. Hearsay evidence, and declarations, part of the res 
gestae. 

1. A witness testified, that the plaintiff came to his store 
with the defendant, and directed him to supply the defendant 
with goods, saying "/or %oe,^^ (by which the witness under- 
stood to be meant the plaintiff and his partner) "will be re- 
sponsible;" that the goods were supplied and charged to the 
plaintiff and his partner ; that afterwards, in a general settle- 
ment between the plaintiff and the witness, the plaintiff paid 
for the goods, and informed the witness that his partner had 
no concern with the business ; that the plaintiff was not 



132 EVIDENCE. 

present when the charge was made, and did not know of it, 
BO far as the witness knew, until the debt was due, and the 
witness spoke to him on the subject ; and that he believed the 
declaration last mentioned was made on this occasion. Heldj 
in an action by the plaintiff alone for money paid, the plain- 
tiff's declaration was admissible as part of the res gesUB; 
more especially, as it was made in the course of business^ be- ji 
fore any dispute had arisen, and was apparently against thejl 
plaintiff's interest, and the money was paid conformably • — 
AUen V. Duncan^ xi. 308. 

2. In trespass by a purchaser of horses, against one claiming 
to hold them by legal process against the seller on the gronnd 
of fraud in the sale ; evidence is admissible, as part of the 
res gestiBj that the plaintiff, after the sale, directed the seller 
to^ take them to an inn to be kept at the plaintiff^s expense, 
and the next day informed the keeper, that he had a bill of 
sale of them, and would pay for the keeping. — • Boyden v. 
Moore, xi. 362. 

3. In an action of trespass for taking the plaintiff^s horse, 
the defendant attempted to show that an insolvent debtor, as 
whose property it was t^ken, fraudulei^ly conveyed it to his 
son, from whom the plaintiff, knowing the fraud, afterwards 
took it in exchange for another horse. To meet this evidence, 
the plaintiff offered to show a declaration on the part of the 
debtor, before his failure, as to exchanging horses with the 
plaintiff. Held, the evidence was admissible. — Rice v. Ban- 
crofty xi. 469. 

4. Held, also, that although the debtor himself was a wit- 
ness, yet the above fact, being an independent one, not intro- 
duced to contradict or impeach him, might be proved by any 
other witness without first asking the debtor. — Ibid. 

5. The witness testified, without being asked, that the 
debtor said the plaintiff proposed the exchange, in order to get 

.41^ a steady horse to work. Held, although this was hearsay, yet 
^■* "i ^ it, was not objected to, a new trial should not be granted 
*^v^ on account of it. — Ibid, 

6. Upon a question of boundary, the declaration of one 
deceased, who pointed out a line of marked trees, saying it 
was a known division line, is admissible as part of the res 
gestcB; but not any further declaration made at the same time. 
^^ Van Deusen v. Turner, xii. 532. 

7. The rule, excluding a party's declarations in his own 
favor, applies to the declarations of the plaintiff, in a case 
where subsequent attaching creditors of the defendant appear 
to defend the fuit. — Carter v. Gregory, viii. 166. 



EVIDENCE. 133 

8. The defendant, when about failing, gave to the plaintiff 
a note, upon which the plaintiff immediately sued and attached 
the defendant's property. Part of the alleged consideration 
of the note, was an acceptance, made by the payee, of an 
order drawn on him by the debtor in favor of another creditor. 
A subsequent attaching creditor appears to defend the suit. 

L Held, the plaintiff could not introduce evidence of his own 
h declarations, made on the day when the note was given, to 

show that the acceptance was prior to the attachment. — 

Ibid. 

9. The return upon a writ stated an attachment, on the day 
named, of hay in a barn. In a suit against the sheriff, by 
another officer, held, evidence was inadmissible of a declara- 
tion by the defendant, made near the barn, that he had thus 
attached the hay, and was then watching it, the declaration 
being no part of the res gestce. — Merrill v. Sawyer, viii. 397. 



F. Sooks of account and other private entries. 

1. The plaintiffs, being partners, brought an action for 
butcher's meat sold to the defendant, and offered in evidence 
certain books, which they testified were books of original 
entries. They further testified, that it was their custom for 
the one who carried round the meat to customers, to make 
chalk %cores, on the cart, of the names of purchasers, the 
quantity and price, from which the other, on the return of the 
cart on the same day, and before it went out again, made 
entries in the book produced. Held competent evidence. — 
Smith V. Sanford, xii. 139. 

2. Where a party's own books, accompanied by his oath, 
would be received in evidence ; a transcript of the account, if 
the books are lost or destroyed, is admissible. — Holmes v. 
Marden, xii. 169. 

3. Cash charges, exceeding forty shillings, cannot be proved 
by the account books of one deceased, though verified by the 
oath of a witness. — Burns v. Fay, xiv. 8. 




6. Copies and other secondary evidence. 

1. In a real action, a copy of a registered deed, made to a 
common ancestor of the parties, is admissible in evidence, if 
there is no reason to suppose that one party more than the 
other has possession of the original, -^ Burgkardt v. Turner ^ 
xii. 534. 
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2. The discontinuance of an action after entry can be proved 
only by the record or a transcript of it. — Sheldon v. Frink, 
xii. 568. 

3. Where the oath of office is administered to a town officer, 
in open town meeting, by a Justice of the Peace, and in pres- 
ence of the town clerk ; the clerk's record of the fact is com- 
petent evidence of the administering of the oath. — Briggs v, i 
Murdock, xiii. 305. * 

4. A deed may be proved by the office copy of it, where 
the party offering the evidence is not the grantee, nor supposed 
to have control of the original, although the grantee is within 
the jurisdiction of the court, and might be summoned with a 
" duces tecum." — Scanlan v. Wright, xiii. 523. 

6. The certificate of a recording officer, that a deed has 
been duly recorded, is but prima facie evidence of the fact, 
and may be rebutted by production of the records showing 
the contrary. — Hastings v. Blue Hill Turnpike Corporation^ 
ix. 80. 

6. Therefore a subsequent purchaser, without notice, whose 
deed is recorded, shall prevail over a prior one, whose deed 
is not recorded, although upon the latter the officer has made 
a certificate of registration. — Ibid. 

7. Where land was surveyed according to a resolve of the 
Legislature of New York, and the plan deposited in the office 
of the Secretary of State, held, a copy of the plan verified by 
the surveyor's oath, was competent evidence. It seems, with- 
out such oath, the original would not be evidence. — Smith y. 
Strong, xiv. 128. 

8. Held, a copy of a plan, alleged to have been filed in such 
office by those under whom the party offering it claimed, and 
not verified by the surveyor's oath, was not evidence. — Ibid. 

9. In an action upon a judgment recovered in another state, 
the plaintiff need produce only a copy of the judgment, not 
of the prior or subsequent proceedings. — Rathbone v. Rath- 
hone, X. 1. 

10. In a suit by a corporation, the clerk testified that certain 
papers, not to be found, were delivered by him a long time 
previously to certain persons for a temporary object. Held, 
secondary evidence of their contents was admissible, without 
calling those persons as witnesses. — Central Turnpike Cor-- 
poraiion v. Valentine, x. 142. 

11. A copy of the record of any court of record in this 
Commonwealth, certified by the clerk, and bearing the seal of 
the court, is competent evidence of such record in every other 
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court in the Commonwealth. — Commonwealth v. Phillips^ xi. 
28. 

12. The assignee of a mortgage, after proving due diligence 
in searching for the original deed, may offer in evidence a 
registry copy. — Poignard v. Smithy viii. 272. 

13. But, if such copy show that the deed was an indenture 
of two parts, mutually executed by both parties, the copy is 
not competent evidence, without proving a diligent search for 
the counterpart of the deed. — Ibid. 

14. In an action by the assignee of a mortgage, to recover 
the mortgaged premises from a disseisor, the plaintiff cannot 
prove by the affidavit of his assignor the loss of the mortgage, 
since the assignor would be a good witness in the case. — 
Ibid. 

15. The recording officer of religious and other corpora- 
tions may make copies of his records, and his certificate will 
be evidence of the verity of the copy ; but it is no part of his 
duty to certify facts. Therefore, where the clerk of a religious 
society certified that '^ the plaintiff at his own request had 
ceased to be a member of the society ; " held, the certificate 
was no evidence of that fact. — Oakes v. Hill^ xiv. 442. 



1. Where, upon the making of an interlocutory order in the 
court below, a party at the time prematurely files exceptions 
to such order ; if he desires a general trial of the action, he 
should enter the exceptions in this court, where they will be 
dismissed, and the case may then be brought forward on the 
docket of the court below. — Ely v. Ball^ viii. 352. 

2. Upon an indictment in the Court of Common Pleas, the 
defendant was found guilty, and the case brought up to this 
court by exceptions, under st 1832, c. 130, s. 5. Held, this 
court could consider only such questions as were reserved in 
the exceptions. — Com/monwealth v. StephenSy xiv. 370. 
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1. The immemorial practice ia this Commotiwealtb has 
been to imprison for debt, and there is nothing against it in 
our constitution. — Commonwealth v. Badlam, ix. 363. 

2. It is the policy of oiir laws to make all property, as far 
as practicable, liable on legal process for the payment of debts. 

— Hussey v. Man, S^c, Bank^ x. 420. 

3. If a judgment is recovered, and execution issued, during 
the life of the plaintiff, but the latter is served by commit^ 
ment after his death, the defendant cannot be discharged on 
habeas corpus. — Commonwealth v. Whitney^ x. 434. 

4. The notification, that a poor debtor imprisoned on exe- 
cution desires to take the oath, must be served on all the 
judgment creditors in the Commonwealth, even though they 
are partners; otherwise his release from prison will be an 
escape. — Putnam v. Longley^ xi. 487. 

6. An execution being levied on land, the return states that 
A. B. & C. were the appraisers, when, in fact, A. B. & D. 
were the appraisers, and signed the appraisement. Held, the 
return was void. — Nye v. Drake, ix. 35. 

6. When an execution is levied on real estate, the officer is 
bound to notify the debtor, that he may choose an appraiser,* 
and the return must show in substance that he was notified. 

— Blanchard v. Brooks, xii. 47. 

7. It issufiicient, if the return state that the debtor neglected 
to choose an appraiser, this implying that he was notified. — 
Ibid* 

• 

8. Where an oflScer returned, that he seized the land in 
October, and kept uninterrupted seisin of it till the 1st of Jan- 
uary following, and the execution was recorded within three 
months from the latter period; held, the levy should be 
deemed to have been made on the 1st of January, there being 
no intermediate incumbrance between October and January, 
and that the recording was in due season. — Ibid. 

9. Where an officer returns that he levied an execution on 
a certain day, which was the return day of the process, and 
the day of the sitting of the court to which it was returnable ; 
it will not be presumed that the levy was begun after the ad- 
journment of the court on that day. — lUd. 

10. A levy on the " westerly half" of a dwelling-house, 
*< with the land the westerly' half of said house stands on, and 
the part of the garden back of the said house, the width of 
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the house" to a specified bound; is a levy by m^|t^ |t|i4 
bounds, and sufficiently definite fus to the line dividing the 
house. — Hedge v. Drew, xii. 141. 

11. Where land is attached simultaneously by two credi- 
tors, and duly levied on under their respective executions, 
each is entitled to a moiety of the land, without regard to the 
relative amounts of the executions. But if one of them is 
sajtisfied by less than a moiety, the surplus goes to the other 
creditor. — Sigourney v. Eatouj xiv. 414. • 

12. The same rule applies to an equity of redemption, sold 
upon two executions. — Ibid. 

13. It seems, in such cases, the return upon one of the exe- 
cutions may state, that in consequence of such simultaneous 
attachments, the execution was satisfied only to the amount 
of one half the appraised value of the land. — Ibid. 



A. The granting of administration, and general author- 
ity of executors, &c. 
jB. Ancillary administration. 

C. Assets. 

D. Sale of lands by executors, &c. 

E. Contracts by* and with executors, &c. 

F. Liability of executors for legacies. 
O. Suits by and against executors, &c. 
H. Administration of insolvent estates. 

/. Rights and duties of executors^ &c., as trustees. 
K. Rights and duties of executors, &c., in settlmg 
their accounts. 



A. The granting of administration, and general a^hor- 
ity of executors, &c. 

* 

1. Letters of administration, originally void for want of 
jurisdiction in the judge who granted them, are not n^ade 
valid by the lapse of twenty years or more ; and 9i^i4ence q( 

18 
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acts injHziSj showing such want of jurisdiction, is admissible 
in any collateral suit brought after the lapse of twenty yean. 
^-^Holyoke v. Haskins, ix. 259. 

2. Where there are two or more executors, the act of one, 
touching the disposition of the goods of the testator, is as 
valid as the act of all would be. — Gardiner v. CaUender^ 
xii. 376. 



B. Ancillary administration. 

. 1. In case of an administration in another state, and 
ancillary administration here, the estate being insolvent, a 
creditor here can claim only pro rata with all the creditors, 
although the effects in Massachusetts are sufficient to pay his 
entire debt. — Davis v. Estey, viii. 476. 

2. Administration having been granted in Vermont, a com- 
mission of insolvency was issued, but a creditor in Massachu- 
setts received no notice of it till after it was closed. Ancillary 
administration was granted here, but no commission of insol- 
vency issued. In an action by such creditor against the 
ancillary administrator ; held, he should have judgment for 
his whole debt, upon which he might claim a pro rata divi- 
dend, but that no execution should issue. — Ibid. 

3. If an executor here, having taken out ancillary adminis* 
tration in another state, has in his hands, after paying the 
expense of administration and discharging his liabilities there^ 
a surplus arising from the proceeds of sale*s of lands in that 
state, he shall account for it here as personal property. — 
Jennison v. Hapgood, x. 78. 

4. If an executor heire takes out ancillary administration in^ 
another state, a judgment of a court there upon liabilities there 
incurred by him, if it has the power and means to enforce the 
judgment, is conclusive on our courts. — Ibid. 

6. As an executor here, who has taken out ancillary admin- 
istration in another state, may be compelled to render there 
an account of such administration, he may account there 
voluntarily, and against the wishes of the parties interested in 
the estate. — Ibid. 

6. The expenses of an ancillary administration are regu- 
laijy to be settled by the courts of the state, under whose 
aiittOrity they were incurred. — Ibid. 

7. An executor here, being ancillary administrator in another 
state, settled in the Probate Court here an account of his 
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administration in both states, and, upon application of the 
heirs, the settlement was annulled for fraud, and the executor 
ordered to account anew. Held, he was not estopped to 
settle, before the courts of the other state, his account of the 
ancillary administration. — Ibid. 



C. Assets. 

1. The naming of a debtor executor, or even the release of 
a debt in terms, by will, does not extinguish the debt, so but 
that it remains as assets for the payment of the testator's 
debts. — Hobart v* Stone, x. 220. 

2. All contingent as well as absolute interests in personal 
property pass to the executor or administrator ; and in like 
manner all choses in action pass, although they may remain 
depending on a contingency during the life of the deceased. 
— Clapp V. Stoughton, x. 468. 

3. Money, earned and received by a wife before marriage, 
or given to her by the husband, and remaining in her hands 
at his death, must be inventoried by his administrator. — 
Washburn v. Hale. x. 429. 



D. Sale of lands by executors, &c. 

1. Where an administrator is licensed to sell only suflSicient 
real estate to pay debts and incidental charges, no new bond 
is requisite on this account. — Fay v. Valentine, viii. 626. 

2. Such a bond, if legal, is not a probate bond, and therefore 
an action upon it is not to be brought originally in this court. 
— Ibid. . 

3. An executor joined with two other persons in purchas- 
ing land of the testator, sold by him, the executor ; — the 

ties agreeing to share equally in the proceeds of a resale, 
[eld, the executor must account to the estate for one third of 
the profits. — Jennison v. Hapgood, x. 77.? 

4. Whether he might in strictness be charged with the 
whole profits, qu. — Ibid. 

5. Where land is sold by an executor, the title to which 
proves defective, he must still account for the price, uillMl he 
shows that he is bound in law to refund it. — Ibid. 
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6. After submitting such a charge to an auditor apjkiinted 
by the Probate Court here, and a decision by him, the execu- 
tor cannot questioii the court's jurisdiction, on the ground 
that the land was in another state. — Ibid. 

7. Under st. 1817, c. 190, s. 12, providing that no license 
to an administrator to sell lands of the deceased for payment 
of debts shall be in force for more than one year ,- the deed of j 
such lands must be executed and delivered within the yeaii 
otherwise it. will be void. — Macy v. Raymond, ix. 286. 

8. An administrator, who sells by license of court more land 
than is necessary for payment of debts and legacies, is estopped 
to question the validity of the sale, in settling his administra- 
tion account. —Jewmsow v. Hapgood, x. 77. ♦ 

9. Where a debt to a testator was secured by a mortgage of 
land, and the administrator took a conveyance of the equity 
of redemption to himself in his private capacity, and charged 
himself in an administration account with the debt ; held, 
while the decree of the Probate Court, allowing the account, 
remained in force, it estopped the administrator from denying, 
as against legatees, that the debt had been paid in money, or 
that the mortgaged premises belonged to himself. — WhUe f. 
Siarr^ xiii. 380. 

. 10. Where land devised, which had vested in the devisee, 
was sold by the executor and bought by himself, and after- 
wards the devisee's heirs affirmed the sale ; held, in the distri- 
bution of the testator's estate, the proceeds of the sale 
belonged to the administrator and not the heirs of the devisee. 
»— Grout V. Hapgood, xiii. 169. 

11. Where an executor sold the real estate of his testator, 
tmd purchased it himself, and the heirs of the devisee, whose 
estate was insolvent, affirmed the sale, and the proceeds, and 
interest thereon, were consequently ps^d to the devisee's ad- 
ministrator ; held, the proceeds were to be treated as personal 
estate from the time of sale, and the heirs therefore had no 
right to the interest as a substitute for the rents and profits of 
the real estate, but that the devisee's creditors were entitled 
to both interest and principal. — Jennisonv. Hapgood^ xiv. 
345. 



E. Contracts by and with executors, &c. 

1. A testator devised to his widow the profit and benefit of 
one half of his real and personal estate, during her life, and 
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devised the same estate, after her death, to his children, two 
fifteenths to each of his sons, and one fifteenth to each 
of his daughters, and appointed one of his sons execu- 
tor. The executor gave bond Jto the widow, conditioned 
to furnish, her with certain articles towards her support, in 
t^onsideration of her conveying to him her interest in the real 
estate. By a sealed instrument, signed by several of the 
children, and assented to in writing by the widow, it was 
.agreed that the personal estate in securities, which was left to 
the widow, should be placed in the executor's hands, iif trust, 
to apply a part of the income to the widow's support .during 
her life, and annually divide the balance between the parties 
to the agreement equally, and at her death, that the same 
poKsonal estate, with the interest accrued thereon, should be 
divided among them, as if the father had died intestate. 
After her death, a son, not a party to the agreement, brings an 
action against the executor for his share of the personal estate 
and interest. Held, he was entitled to two fifteenths of the 
capital, and of the interest accrued since the widow's death. 
Ellis V. ElKSf xii. 178. 

2. Held, the executor could not charge the funeral or other 
expenses on account of the widow against this fund and the 
interest. — Ibid. 

3. Held, he could not retain any part of the same persoMil 
estate as a compensation for collecting the assets, being piA^ 
somed to have received such compensation in his settlement 
in the Probate Court ; but he might charge a efmmission for 
investing the capital and keeping it at interest during the 
widow's life, and afterwards collecting it in ; also a commis- 
sion on the interest which accrued after the death of the 
widow and was collected by him. — Ibid. 

4. A., one of the executors of B., gave to the executors of 
G. the following memorandum. — '^ It is agreed that the sum 
of $3235, due from A. to the estate of C, shall be applied on 
a certain note of C. for $6000, now held by the representatives 
of B.," and signed it with his name merely, not as executor. 
Held, this was a payment on the note, and not a mere execu- 
tory agreement. — Gardiner v. Callender^ xii. 374. 



F. Liability of executors for legacies. 

1. Before settlement of the estate; a residuary legatee can- 
not claim a balance remaining in the executor's hands after 
the settlement of an administration account. — White v. Web^ 
ster, ziii. 374. 
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2. Thus, where an executor settled such an account, Whidi 
showed a balance, partly in money and partly in notes, after 
payment of all legibies then payable, and all debts known to 
be due ; held, the residuary, legatee, before the expiration of 
four years from the appointment of the execdtor, . could not 
legally claim such balance, deducting a sum sufficient for the 
unpaid legacies and for contingencies, and with' the offer to 
receive the uncollected notes. — Ibid, 



O. Suits by and against executors, &c. 

.1. Where an administrator pays a debt for which the de- 
ceased was surety, he may recover the amount from the prin- 
^^^ cipal, as money paid by him in the capacity of administrator. 
■■ — Williams v. Durell, ix. 432. 

2. An intestate was surety for a debt ,* his administratrix paid 
a part of it, and being afterwards married, she and her husband 
paid the rest. Held, they might recover the whole from the 
principal, on a count for money paid by them as administra- 
tors, without specially naming the payment made by her 
before marriage. — Ibid. 

"^ 3. In assumpsit against an executor, a count on a promise 
Vy the testator may be joined with a count for the funeral 
expenses, alleging that they were incurred at the request.of 
the executorjiand that he as executor promised to pay therefor. 
— Hapgood V. Houghton^ x. 154. 

4. But, it seems, the first named count cannot be joined 
with one upon the promissory note of the executor, given in 

payment of the funeral expenses. The true test as to the 
; oinder of such counts is, whether the judgment in both would 
)e de bonis testatoris, — Ibid. 

5. The statutes of limitation (1788, c. 66, 1791, c. 28,) of 
suits against heirs, executors, &c., apply only to suits by 
creditors ; and not to a claim for property jfield in trust by the 
deceased, and which has come into the hands of his represen- 
tative. — Johnson v. Ames, xi, 173. 

6. If the property has no ear-mark to distinguish it from 
the testator's own, the owner can claim only as creditor. — 
Ibid. 

7. Under st. 1791, c. 28, a suit in equity, as well as at law, 
against an executor or administrator, is barred by the lapse of 

* four years. — BurdUt v. CrreWf viii. 108. 
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8^ In pleading the statute, the defendant may allege that 
he posted up notifications of his appointment ^' in public places 
in the city of B.," without specifying theplaces, — Ibid. 

9. If the bil^ shows that the deceased resided in B. at his 
death, such plea need not state the fact. — Ibid. 

10. It need not aver that the executors gave bonds to the 
Judge of Probate; but only " according to law.'' — Ibid. 

11. A son gave a bond to his father, reciting that the father 
had conveyed cert^n land to him, and conditioned, inter alia^ 
to pay all the father's debts then existing. The father died, 
and his estate was declared and proved insolvent. The holder 
of a note, given by. the father and dated before the bond, 
pvBsented the note to the commissioners, who rejected it, as 
a debt which the sen was bound to pay. The holder failed 
to commence a suit against the estate as required by the 
statute. Held, the administrator might maintain a suit on the 
bond for the benefit of the holder of the note. — Waters v. 
Eddy, viii. 399. 



H. Administration of insolvent estates. 

1. Commissioners of insolvency cannot allow a contingent 
claim. — Harding v. Smith, xi. 478. . * 

2. Plaintiff* agreed with the deceased to support a third 
person during his life, taking from the deceased a bond of 
indemnity ; a claim upon which was presented to the com- 
missioners of insolvency. Held, they could allow only for 
what was expended before their final action, it being doubtful 
how long the party would live, how much would be required 
for his support, and whether the plaintiff would continue to 
fulfil his agreement. — Ibid, 

3. An estate being represented insolvent, a claim was filed 
before the commissioners, who allowed a part of it and re- 
jected the rest, and the creditor neglected to except tj their 
decision as the statute requires. Afterwards the executor 
brings an action against the creditor, for a debt due 
from him to the estate, which was not laid befolre the com- 
missioners. Held, the defendant might file in off-set the 
balance of his claim, which was disallowed by the commis- 
sioners. — Wright V. Dunham, ix. 37. 

4. Where the administrator of an insolvent estate gives 
notice- to a creditor of his disiAtisftction with the claim 
awarded by the commissioners, agreeably to st. 1784, c. 2, and 
the creditor in consequence brings his action at law ; he may 
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recover more than was awarded him by the commisriteenj \% 
though he gave no notice of his intention to have the claim ij 
determined at comttion law. — Bums v. Fay, ziv. 8. 

5. Held, the report of the commissioners, allowing a set-off 
against the plaintiff's claim, was not admissible evidence of 
such set-off in this action. — Ibid. 

6. Where the administrator of an insolvent estate gives 
^notice of his dissatisfaction with the sum awarded to a credi- 
tor by the commissioners, and the creditor recovers a lai^er 
sum than they allowed, he shall have execution against the 
administrator de bonis propriis ; but if there was reasonable 
ground of appeal, the Probate Court may allow the costs in 
the administration account. — Ibid. 

7. So where the creditor is the party who takes exception. 
— Peirce v. Saxion, Ibid. 27 A. 

8. It seems, that in all cases where a creditor recovers by 
action more than was allowed him by the commissionen, he 
shall have costs in this form. — Bums v. jPay, xiv. 8. 



I. Rights and duties of executors, &c., as trustees. 

* 1. Where a general legacy is given to one for life, remain- 
der over, and no trustee appointed ; the executor is bound to 
,act as such, and pay over the income of the legacy ; and his 
official bond applies to such duty. — Dorr v. Wainrtght^ xiii. 
328. 

2. Where the executor does not disclaim this trust, but 
expresses a desire to perform it, and no party interested calls 
for another trustee or other bonds ; no new authority need or 
ought to be granted to the executor as trustee. — Ibid. 

3. Whether it would be otherwise, if the executor declined, 
or the executor or cestui que trust demanded a new^trustee, 
qu. — /Wd. 

4. Dower was assigned to the widow of an intestate in all 
his real estate. Afterwards, judgment was rendered against 
his administrator, upon a debt on which the intestate was 
bound as surety ; the real estate not assigned as dower was 
sold under license of court ; and the proceeds applied in satis- 
faction of the judgment. The administrator then brought an 
action, and recovered judgment, against the principal debtor ; 
and levied upon his land. Held, the case did not fall within 
the spirit of St. 1788, c. 51, s. 3 ; and, as the share of the 

was not taken on the execution against the adminis- 
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kinitor, that he did not stand seized, of the land taken upon 
his execution, for the benefit of the widow and heirs, but of 
the heirs alone. — Hancock v. Minot, viii. 29. 

B: A testator gave the residue of his personal estate to his 
minor children, and directed his executor '^ to invest his per-* 
sonal estate in public funds," and to ''apply the income 
thereof to the maintenance and education of his children 
during their minority," and to pay them their shares, part ^ 
when they should be twenty-one, and part when they 
should be twenty-four years of eige. The executor gave 
the usual bond. To an action on the bond against him ' 
and his sureties, the plea was general performance, and the 
plaintiff, after the will had been enrolled, replied, assigning as 
a breach, that the executor did not invest the personal estate 
in public funds, according to the directions of the will. Oil 
demurrer, held, it was the executor's duty to invest the per- 
sonal property ; and that the replication averred a sufficient 
breach of the bond. — Hall v. Gushing^ ix. 395. 

6. The investing of the money, and dividing it among the 
children at the times named in the will, were duties incum** 
bent on the executor as such, and would have been so on an ^^ 
administrator with the will annexed. — Ibid. • ^ 

7. If a trustee had been appointed for the maintenance and 
education of the children, his only claim would have been 
to the income of the funds ; the executor having the right to 
retain them, for division among the children, according to the . 
directions of the will. — Ibid. 

8. An executor, who is also trustee under the will, does not 
hold any part of the assets as trustee, until settlement" of an 
account as executor, in which he is credited as executor with 
the sum which he holds as trustee. -^ Ibid. 

9. Such an account ought not to be passed by the Probate 
Court, without first requiring bonds from him as trustee. — 
Ibid. 



K. Rights and duties of executors, &c., in settling 
their accounts. 

1. A Court of Probate has no power to decide that an exec- 
utor's account is final, so as to preclude all inquiry as to 
matters not included in it, and to oust the court of its juris* 
diction. — Field v. Hitchcock^ xiv. 405. 

2. An executor cannot be twice called to account for the 
same thing ; but, to guard against future liability, ha shcraiUI 

19 
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specify the subject-matters of his account, and the dteroe 
the court thereupon will be conclusive on all parties, unl 
fraud be charged and proved. — Ihid. 

3. An executor is bound to make oath to the truth and 
correctness of his accounts, and to answer any specific inter- 
rogatories in relation to them. But he is not a competent 
witness, on his own motion, to prove his accounts and the 

p items of them, excepting charges to the amount of forty 
shillings. — Bailey v. BUznchard, xii. 166. 

4. An administrator will not be allowed in his account 
money paid for the support of the intestate's widow. — Wash- 
burn V. Hale, X. 429. 

5< Nor will the fact, that he acted under the advice of the 
Judge of Probate, make any difference. — Ibid. 

6. Where a person, being sick from home, sends for his wife 
and relatives to go to him, and they arrive after his death, and 
the executor pays the expenses of their journey ; tHis is a 
fair item in his probate account. — Jennison v. Hapgood, 
X. 77. 

4 7. An executor must account for all moneys received by him 
%U5 such, whether rightfully or not, unless he shows that some 

third person has a claim to them, which he either has asserted 

'or probably will assert. — Ibid, 

8. The question, whether an account settled in the Probate 
Court by an administrator was fraudulent, cannot be tried in 
an action on the administration bond for not settling a true 
account. — '■ Paine v. Stone, x. 75. 

9. Where a bill in equity, brought by the administrator and 
heirs of an intestate to recover land devised to him, was dis- 
continued, and an execution against them for costs was paid 
by a stranger, and not by or at the request of the adminis- 
trator ; held, the administrator could not rightfully charge 
such costs in his account. — Jennison v. Hapgood. xiv. 345. 

10. Though an executor unreasonably delays settling an 
estate, and needlessly sells lands, yet, if the parties interested 
c^laim the benefit of his acts, all his necessary charges and 
expenses in managing the property shall be allowed him. — 
Ibid. X. 77. 

11. Taxes paid in good faith by an executor, upon lands 
supposed to belong to the testator, and purchased by the 
executor, but the testator's title to which proved defective, 
were allowed to the executor, upon his conveying all his 
interest in the lands to the parties interested in the estate, 
with warranty against incumbrances created by himself. — 
Ibid. 
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'iiSL Taxes paid by aa executor op land in another state, 
ere he has not taken out letters of administration, shall not 
allowed. — Ibid. 

13. Where many lots of wild land were sold by an executor 
at auction, and, to prevent a sacrifice, he employed persons to 
bid upon them generally, without singling out particular lots 
as more valuable than others, and most of the lots were bid 
in for him ; held, the heirs must elect to consider him as a 
purchaser or a trustee of the whole, and could not affirm the 
transaction in part, and disaffirm it in part. — Ibid. 

14. Although an executor have administered unfaithfully, 
he shall still be compensated for his services, so far as they are 
beneficial to the estate. — Ibid. 

15. An administrator's first account maybe allowed, though 
Ipndered more than four years after the notifying <of his ap* 
pointment. > — Dickinson v. Arms, viii. 394. 

16. A. was appointed administrator of the several estates of 
B. and C. The estate of C, whieh was solvent, being^^in- 
debted to that of B. upon a note, A., in his account of C.'s 
estate, charged the amount of the note as paid by him^f, at v 
a date more than four years from the giving notice of his ^ 
appointment as C.'s administrator, with interest to that date^ 
Held, the date was not conclusive against him as to the time 
of payment, but the law would presume it to have been made 
as soon as he had sufficient funds. — Ibid. 

17. Held, he could not charge interest upon the note, after* ^ 
his liability to pay ceased. — Ibid. 

18. If an administrator, in answer to interrogatories con- 
cerning his account, make an admission which tends to charge 
him with propertylaot accounted for, and at the same time 
state a fact which has a contrary tendency ; the latter state* 
ment must be proved. — Higbee v. Bacon, viii. 484. 

19. Tlie party interrogating may offer evidence to disprove 
the answers of an administrator. — Ibid. 

20. Where an executor, not having assets, advances his own 
money to redeem and prevent the foreclosure of land mort- 
gaged for less than its value, he will be allowed interest fojr 
such advance. — Jennison y, Hapgood, x. 77. 

21. Where an executor, havit^ a debt against the deceased, 
was directed by him to charge reasonable interest upon it ; 
1)6 will not be allowed compound interest^rT--/6i({. * 

22. An executor who refuses to render an account of the 
xuie which he has made of the money in his hands, but claims 
tl as his own ; who has been in ths hsbit of receiving com- 
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pound interest, and who repels in an unsatisfactory 
the charge of fraud or gross negligence ; is chargeable 
compound interest, with annual rests from the time when 
should have settled his administration account. — Ihid. 

23. But where wild lands of the testator were sold by the 
•xecutor and bought in by himself, and the heirs elected to 
treat him as the purchaser, but he was unable to sell and bad 
derived no profit from the lands, and had paid frequent taxes, 
and the title wsis doubtful ; he was charged with only simple 
interest. — /Mcf • • 

24« Where an executor here takes out ancillary administra- 
tion in another state, the question of interest is exclusively 
one for our courts, where the final settlement is to be made. 

25. Where a long delay in the settlement of an estate i| 
caused by no fault of the executor, and he has made no use 
of the funds ; he shall not be charged with interest^-^IkifTfti 
V* Lomh^ xi. 37L 



Where, in pursuance of st 1786, c. 52, regulating fencest 
^he plaintiff had, in consequence of the defendant's neglect, 
erected the portion of the fence between their lands, which- 
was assigned to the defendant by the fence viewers, and they^ 
afterwards, upon application of the plaintiff, but without 
notice to the defendant, appraised this part and ascertained^ 
the amount of their fees ; in an action by the plaintiff undeiT 
the act to recover double the amount of such valuation, &c.^ 
held, the appraisement was void as to the defendant, althouglu 
the statute did not expressly require notice to him. — Scott v^ 
Vicfdnsqn, xiv. 276, 



1. /S'/. 1816, e. Ill vests in the town of M. the right to 
dispose of the privilege of taking alewives in a river within 
the limits of the town, and provides a penalty against persons 
obstructing the passage of the £sh. Held, the remedy pre- 
scribed by the statute was cumulative ; and that a person who 
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itirehased the fishery from the town might have an action on 
Iljte case at common law against any one who obstructed the 
q^h. — Barden v. Crocker ^ x. 383. 

2. Where an injury to,a fishery in one county is caused by 
an obstruction erected in another ; an action lies in either. — 
Ibid. 

3. And, in an action on the case, it seems, the declaration 
need not aver where the obstruction was erected. — Ibid. 

4. By St. 1797, c. 69, the towns of Rochester, Wareham, 
and Carver are required, at their town meeting in the fall of 
the year annually, to choose a committee of three persons in 
«ach town, for the preservation of alewives in the W. 
river. The inhabitants of Wareham, at a town meeting in 
November, chose three persons ^' committee of herrings at the 
■west end of the town." In Wareham and the neighborhood 
alewives and herrings are understood Xo be the same kind of 
fish. • The W. river lies in the west part of Wareham ; 
there is no other stream in that part of the town frequented 
by these fish, and no other committee for the W. river was 
chosen. Held, these facts, being proved, were competent 
evidence for the jury, that the committee chosen was tHe com- 
mittee intended by the act. — Briggs v. Murdoch^ xiii. 305. 

5. Held, that there was competent evidence of an election 
by the inhabitants of Rochester, at a town meeting in Octo- 
ber, of three persons " a committee as inspectors of W. river," 
- — it appearing that no other committee was elected for this 
purpose, and that the committee were called indiscriminately 
<committee-men and inspectors. — Ibid. 

6. So of an election by the inhabitants of Carver, at 
a town-meeting in September, of three persons "herring-com- 
mittee"; it appearing that all the fishing-places in Carver 
<;ommunicate with the W. river, that the fish ail come up that 
river to the several streams and ponds in the town, and that 
no other herring committee was chosen in that year, and only 
one each year for several years past. — Ibid. 

7. The statute requires that the committee shall be sworn 
" to the faithful and impartial performance of their duty in 
the same manner as other town officers." In an action for 
a penalty under the statute ; after proof that no record liad 
been made of the fact, held, parol evidence was admissible 
that the committee were sworn in open town-meeting by a 
Justice of the Peace. — Ibid. 

8. Besides the common form of an official oath, the com- 
mittee were sworn, " thai if any dam or other obstruction 
should be placed in the way of the fish, it should be removed 
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agreeable to the statute." Held, the oath was not herebf 
rendered invalid. — Ibid, 

9. The following oath held sufficient, — " you being chosen 
a committee to preserve the fish, called herrings or alewives, 
in the W. river and its branches, will faithfully perform the 
duties of your trust." — Ibid. 

10. The statute authorized the treasurer of either of the 
above towns, ** upon the complaint of any of the committee," 
to sue for forfeitures. The committee having voted to prose- 
cute the defendant for a forfeiture, and instructed the plaintiff, 
who was one of the committee and treasurer of one of the 
towns, to sue; — held, there was a sufficient complaint. — 
Ibid, 

11. The declaration alleged that the committee directed the 
defendant, the owner of a dam on the W. river, to open a 
sluice-way to the bed of the river and to keep the same open 
for a limited period ; but only the first part of the allegation 
was proved. The statute makes the neglect to open the 
sluice-way when required, and the neglect to keep it open, 
distinct offences. The breach alleged being the neglect to 
open, held, the variance was immaterial. — Ibid. 

12. The committee directed the defendant to open a passage 
in his dam down to the bed of the river, not specifying any 
width. Held sufficiently certain to bind the defendant, the 
word passage per se importing a sufficient opening for the 
water freely to run off and the fish to pass up. — Ibid. 

13. The order did not fix the time for which the passage 
should remain open. Held an immaterial omission, as the 
time might be settled by a subsequent order. — Ibid, 

14. Held, the direction of the committee was conclusive, 
under the power given them by the act, unless made corruptly 
and from wrong motives; and could not be objected to merely 
as unreasonable. — Ibid, 

15. In Massachusetts, the common law right of fishery, in 
rivers not navigable, in the riparian owners, is subject by 
immemorial usage to legislative control and regulation. — 
Vinion v. Welsh, ix, 87. 

16. St, 1817, c. 151, concerning the fishery in the Monati-^ 
quot river, is not repealed by st 1818, c. 35, incorporating the 
proprietors of mills on that river. — Ibid, 

17. An authority to erect dams does not per se repeal an 
antecedent provision for passage ways through all dams upon 
the river. — Ibid, 



h 



GENERAL FIELD. — GUARANTY. 161 



enteral jfttVt. 

1. It seems that land, which has lain in a common field de 
facto for a series of years, cannot be excluded therefrom merely 
by an allotment made in pursuance of a vote of the proprietors- 
of the field. — Scoit v. Dickinson, xiv. 276. 

2. It seems also, that under st. 1785, c. 52, the proprietors 
of a common field, as a corporation or as tenants in common^ 
and not the individuals holding several portions of the field, 
are bound to maintain the fence between such portions and 
the adjoining land of a stranger. — Ibid. 



1. The defendant addressed a writing to the plaintiff as 
follows. "July 4, 1818. Sir, My son F. wishes to have you 
lend him about $180. If you will let him have it, when you 
find his security not good, please to notify me, and I will ac- 
count to you for the same." About this time, the plaintiff lent 
to F. $188, taking his note, payable on demand with interest. 
January 12, 1829, F. failed, and mortgaged his property to the 
defendant to secure a debt due him. Afterwards the defen- 
dant, without receiving any part of his debt, released the 
property for the benefit of F.'s other creditors. The interest 
on the note was paid till 1830, when a part of the principal 
was paid, and a new note given by F. for the balance. 
December 4, 1832, the plaintiff notified the defendant that 
the security of F. was not good, and requested him to pay 
the balance of the last note. He had never before informed 
the defendant of this debt. Held, the defendant was no 
longer liable on the above engagement. — Thomas v. DaviSy 
xiv. 353. 

2. A promissory note, payable in machine cards at cash 
price, was made to one who was afterwards put under guardi- 
anship. The guardian assigned to the plaintiff ''the balance 
which may be due on the note, after deducting what may be 
due to one H., not exceeding $500," the note being then in 
the hands of one F., pledged for the payment of H.'s debt ; 
and the guardian guaranteed to the plaintiff '' the payment of 
the note according to its tenor, after deducting the claim of 
H., which shall not exceed $500." In an action upon the 
guaranty, held, that if H. had lost his lien, the plaintiffs claim 
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upon the guaranty was not thereby increased, as only the 
balance, after the amount due to H., was assigned and guaran** 
tied to the plaintiff". — Carew v. Denny ^ viii. 363. 

3. Held, the assignment and guaranty did not include a 
sum previously paid and indorsed upon the note; the guardian 
having practised no fraudulent concealment of such indorse- 
ment. — Ibid. 

4. Held, H.'s demand, not exceeding $500, was to be paid 
in money ; and therefore, although cards worth more than that 
sum at the appraised cash price were sold to produce it, only 
the balance of cards remaining due on the note was assigned 
and guarantied. — Ibid. 

6. The plaintiff" having accepted such balance from the 
maker of the note ; held, the plaintiff* was bound to examine 
the cards, and the guardian was not responsible for any fraud 
in the quality. — Ibid. 

6. Where a note made by A. to B. is thus indorsed, "I 
guaranty the payment of the within note, C. ; " 0. is a guar- 
antee and not a surety. — Oxford Bank v. Haynes, viii. 423. 

7. If B. neglect to demand payment from A., and to notify 
C. of non-payment, O. is discharged, provided A. was solvent 
at the maturity of the note, and has since become insolyent. 
— Ibid. 

8. The act of incorporation of an insurance company re- 
quired that the president should sign all policies. A policy, 
providing for payment to the assured or his assigns, was 
assigned to the defendant, the company's assent to the trans- 
fer being signed by the secretary only. The assignee guaran- 
tied the premium note, upon the requisition of the company 
as a condition of their assent to the assignment. In an action 
upon the guaranty, held, it was made upon sufficient consid- 
eration, since without the company's assent the assignee could 
recover upon the policy only in the assignor's name ; that by 
the act it waS not necessary that the president should sign the 
assent ; that the secretary's signature prima facie bound the 
company, and that their acceptance of the guaranty was an 
adoption of his act. — N. E. Marine Sfc, v. De Wolf^ 
viii. 56. 

9. Defendant agrees in writing "to be responsible and pay 
to the plaintiff's for whatever goods have been or may be 
delivered to C. within* one year." Plaintiff" delivered goods 
to C. within the year, taking his negotiable note for the price. 
Held, the defendant's promise was collateral only, afld not 
discharged by the taking of O.'s note. — Babcock v. Bryant^ 
xii. 133. 
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10. Held, the defendant was not liable, until after reasonable 
notice of the amount of goods delivered, and a special de- 
mand of payment. — - Ibid. 



1. The purpose, for which the selectmen of a town are 
empowered to apply to the Judge of Probate for the appoint- 
ment of a guardian to a spendthrift, is to restrain him from a 
course of vicious excesses, by taking from him the means of 
indulging in them, and thus to save both himself and his 
family from distress and ruin, as well as the town from ex- 
pense for their support. — Norton v. Leonard, xii. 162. 

2. Where the selectmen of a town, after filing a complaint 
for the appointment of a guardian, withdrew the proceedings, 
on receiving from the spendthrift a bond and mortgage con- 
ditioned to indemnify the town from expense on account of 
himself and his family ; held, if the complaint was well 
founded, they had abandoned a public duty imposed on them 
by law ; — if otherwise, they had used a public power, given 
for other purposes, to compel the giving particular security 
to the town : and in either view the securities were void. — 
Ibid. 

3. Where circumstances render it proper for a guardian to 
advance money for the debts or expenses of his ward, he is 
entitled to interest on such advance. — Hayward v. Ellis, 
xiii.272. 

4. A nan compos under guardianship, in possession of a 
note payable to himself, cannot validly receive payment of it, 
the promisor knowing of the guardianship ; and the letter of 
guardianship is conclusive evidence of the ward's incapacity. 
— Leonard v. Leonard, xiv. 280. 

6. C. being the guardian of a minor, F. mortgaged land to 
him with condition for the payment of a debt due to the 
minor. G. wishing to relinquish the trust, the Probate Court 
appointed R. to be guardian, '^ he giving bond as the law 
directs ; " and a letter of guardianship was made out in the 
probate office, indorsed '^ to be delivered to R. when bond is 
filed." R. never filed a bond, nor received the letter, but 
assumed to act as guardian ,* and no decree was passed dis- 
chaiging C. from the trust. R., after his appointment, sold 
the land as the agent of F. C. claimed the money of the 
purchaser on account of the minor, and a part of it was paid 
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t# ihim ; the rest was afterwards paid to R. in preMtice of C, 
and R« gare the purchaser a deed from F., and C. discharged 
the mortgage. The money was immediately paid over by 
R. to C. C. testified that he received it in discharge of a 
debt due from R., and not for the use of the minor.- Another 
witness testified, that being called upon by C. to pay a note 
given by F. to C, he told C, he thought the land was sold for 
enough to pay the mortgage and this note ; C. replied, that the 
mortgage had been paid to him, but that he had received noth- 
ing towards the note. Held, that R. was the agent of C. as well 
as of F. ; that, to avoid the presumption of fraud, C. must be 
considered as receiving the money for the minor ; and that F. 
was discharged from his liability to the IsXter. — Pay v. Hurd, 
viii. 628. 

6. It seems, R. did not become guardian, by the proceedings 
of the Probate Court, or his own acts ; and that C. continued 
in the office. — Ibid. 

7. A guardian's deed need not set forth the reason for g^rant* 
ing a license and making a sale. — Sowle v. Sowle, x. 376. 



1. A female child between eleven and twelve years old, 
whose father was dead, was committed by her mother to the 
respondent, a member of a society of Shakers, on a verbal 
contract for her support and education. Afterwards a guar- 
dian was appointed, who claimed the custody of the child. 
Upon a writ of habeas corpus, taken out by the guardian 
and directed to the respondent, the court refused to decide 
upon the relative rights of the guardian and the mother, and 
ordered that the child might remain with the respondent or 
go at large at her election. — Commonwealth v. Hammondj 
X. 274. 

2. The court will not interfere on habeas corpus, where 
the liberty of a party is not injuriously or unwarrantably 
infringed. — Ibid. 276. 
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A covenant by an heir expectant, to convey the estate which 
shall come to him by descent or otherwise, if made for con- 
sideration, with the ancestor's consent, and without any ad- 
vantage taken of the heir, is valid. — Fitch y. Fitch, viii. 480. 



A. Marriage and divorce. 

S. Respective rights of husband and wife to prop- 
erty ; and herein of conveyances, settlements, 
and appointments. 

O. Actions by and against husband and wife. 



A. Marriage and divorce. 

L It seems, a marriage in this state, contracted during the 
life of a former wife by a man who has been divorced for his 
adultery, is void. — PtUnam v. Putnam, viii. 433. 

% Otherwise, if he marry in another state, where the mar- 
riage is lawful, although he left this state for the pyrpose of 
efrading our law, and both before and since has been regularly 
a resident here. In such case, the marriage is valid, and the 
widow shall have dower. — Ibid. 

3. The confession of a libellee is sufficient ground for grant- 
y;ig a divorce for the cause of adultery, if the circumstances 
preclude all suspicion of collusion. — Billings v. BiUings^ 
zi« 461. 

4. Libel for divorce by a wife for desertion and cruel neglect 
<m the part of the husband. The parties were married in the 
county of Berkshire, where they lived some years, and then 
became domiciled in New York ; and there the acts charged 
took place. The wife thereupon returned to Berkshire to 
live, and thiere filed her libel, the defendant at the time con- 
tinuing domiciled in New York. By the laws of New York 
a divorce cannot be decreed on these grounds. Held, this 
court had no jurisdiction of the case. — Harteau v. Harteau, 
xiv. 181. 

5. In such a case, the jurisdiction of the court will not be 
ousted by the rule^ that the wife's domicile follows the hus- 
band's, it seems. — Ibid. 



166 HUSBAND AND WIPE. 

B. Respective rights of husband and wife <o prop- 
erty ; and herein of conveyances, settlementSi 
and appointments. 

a. To real estate and the proceeds thereof. 

1. The rents and profits of a wife's lands, accruing during 
coverture, belong absolutely to the husband ; and upon his 
dying without having collected them, do not survive to her. 
— Clapp V. StoughtOTif X. 463. 

• 2. Real estate devised to a female infant was sold by license 
of court, and she afterwards married and died under age. 
Held, her husband was entitled to the proceeds of .the sale as 
personal estate. — Emerson v. Cutler, xiv. 108. 

3. So of damages paid for her land which was taken for a 
highway. — Ibid. 

4. Land, devised to a woman by her father, was sold by her 
and her husband, and applied to the payment of the husband's 
debts. The husband also cut a large quantity of wood and 
timber from her land. Afterwards, a farm having been con- 
veyed to the husband and wife " in equal shares," they con- 
veyed a moiety of it, together with three other parcels of 
land, one owned by the husband and the others by the wife, 
to the tenant, in trust for the use and benefit of the wife and 
her children, for the consideration, as expressed in the deed, 
of her ^j(}ining with her husband in selling and conveying 
certain lands devised to her by her father. The sale of the 
wife's land was a fair equivalent for one half of the farm con- 
veyed to the tenant. Held, as against creditors of the husband, 
who was insolvent, the conveyance to the tenant was without 
consideration, since the husband had a legal estate in the 
moiety of the farm conveyed to the tenant, and a freehold in 
the wife's land, and these were relinquished without an 
equivalent ; and the wood and timber cut made no part of the 
consideration, not being mentioned as such in the deed, and 
there being no evidence of any other consideration than the 
one therein expressed. — Williams v. Thompson, xiii. 298. 

5. Several creditors of the husband having levied on a 
moiety of the farm, as estate held in common, they and the 
tenant made a partition ; after which the demandant, another 
creditor, levied by metes and bounds on a part of the moiety 
assigned by the partition to the tenant. Held, the deed from 
the husband and wife being void as against creditors, the basis 
and object of the partition failed, so that the tenant took no 
title under it as against creditors, and therefore he could not 
object to the form of the demandant's levy. — Ibid. 
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6. By an indenture between husband and wife of the first 
party the defendants of the second, and the plaintiff of the 
third, reciting that the husband and wife have conveyed her 
real estate to S., one of the defendants, in consideration of 
which S. has given the husband a promissory note for his 
interest ; — it is agreed that the amount of this note shall first 
be raised from the estate to indemnify S., and the defendants 
covenant with the plaintiff, that S. shall hold the proceeds of 
the residue and the securities for the same, and shall collect 
and pay over the income thereof, for the separate use of the 
wife, without the control of her husband, and shall pay and 
deliver over such proceeds and securities to her, or to such 
person as she should appoint by her writing, attested by two 
witnesses. S. sold the estate, and the wife made a demand 
upon him in the form prescribed, to deliver her, for her separ- 

^ ate use,, the moneys and securities in his hands, and upon his 
refusal, the plaintiff brought an action against the defendants 
upon their covenant. The defendants plead, that the demand 
was induced by the husband and others by fraud and collu- 
sion, in order to. bring the property into the husband's posses- 
sion and control. The replication traverses such fraud and 
collusion. Held, the replication did not tender an immaterial 
issue. — Richardson v. Learned, x. 261. 

7. Held also, that the wife had a general power of appoint- 
ment, and the property, if recovered by the plaintiff, would 
be held by him subject to that, and out of the husband's con- 
troL — Ibid. 

8. Held also, that as the husband had only a contingent 
interest in the event of the suit, he was a good witness for 
the plaintiff. — Ibid. 

9. The defendant S. having repeatedly declared that he 
meant to keep the property for his own use ; and the other 
defendant, whose property was attached, having said that if he 
had had notice, the plaintiff would not have got his property to 
attach ; held, a demand, made on the defendant S. at a place 
six miles from his residence, after sunset, and about five hours 
before commencement of suit, was reasonable. — Ibid. 

h. To personal estate. 

10. Money earned by a wife before marriage, or given to 
' her by the husband, and remaining in her hands at his death, 

passes to his adminstrator. — Washburn v. Hale, x. 429. 

11. A note given to a feme covert for her separate use, for 
the consideration of her distributive share in an intestate 
estate, becomes immediately the property of the husband. 
— Commonwealth v. Manley, xii. 173. 
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12. An ante-nuptial contract, by which the wife is to bald 
her. own earnings to her separate use, is void as against pri(» 
or subsequent creditors of the husband. — Keiih f. WornnhMf 
TiiL 211. 

13. Whether a settlement made upon the wife after mar- 
riage, without any previous contract or consideration^ is vali^ 
against creditors, qu. The intention to make such settlement 
must be clearly proved. — Ibid. 

14. Husband and wife give their joint promissory aot^ md 
take from the payee a bond, that if they or either of them pay 
all taxes on certain land, he will, upon payment of the notes, 
convey the land, at her request, to her or her appointee. The 
husband was an ignorant man and an alien. Held, an inten- 
tion to maka.a settlement was not clearly proved ,* and tbs^ 
the wife should deliver up the bond to the husband's assignee. 
— Ibid. 

15. By a contract between a man and a woman and a 
trustee, made in contemplation of marriage, Che mas tCFfe- 
nanted that the woman might, during the coverture, make* a 
testamentary disposition of any sum of money or personai 
effects, not exceeding a certain amount, being less than heafter- 
wards received by the marriage, and that he would pay ff¥^ 
to her executor, in six months after her death, the amc^imt so 
bequeathed. Held a valid contract, as against creditors of U)e 
husband. — Newburyport Bank v. Stone, xiii. 420. 

16. After marriage, the wife executed a testamentary paper, 
bequeathing '^ all my estate, real and personal, meaning all the 
estate and property reserved and secured to me at my own 
disposal by certain articles of agreement," &c. — referring to 
the marriage contract. Held, this was a valid appointment 
under that contract, an intention appearing to dispose of all 
the personal estate, of which the power of disposal was re- 
served to the wife, and therefore the phrase "real estate," 
even though inoperative and void for want of any property 
to which it would apply, not impairing the appointment so 
far as it conformed to the power. — Ibid. 

17. Held, a payment to the executor by the husband, before 
the end of six months from the wife's death, was valid as 
against creditors of the husband whose claims were due 
before such payment. — Ibid, 

18. Held, a conveyance of land to the executor by the 
husband, at a fair value, was equivalent to a cash payment. — 
Ibid. 
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C Actions by and against husband and wife. 

1. An action was brought by husband and wife for a debt 
due her when sole, and pending the action she died, and he 
became administrator on her estate. Held, he might come 
in £Uid prosecute the suit as administrator. — Pattee v. Har- 
ringtoir, xi. 221. 

2. By the common law, the suit would abate. — IbtcL 

3. A husband may sue in his own right, after his wife's 
death, for a legacy accruing to her during coverture. — Ood- 
dard v. Johnson^ xiv. 352. 

4. In all cases, where a cause of action by law survives to 
the wife, the husband and wife must join in suit^ and he 
cannot sue alone. — Clapp v. Stoughton^ x. 470. * 

6. A feme-sole, having contracted a debt in Rhode Island, 
took the benefit of an insolvent act of that state, passed after 
the debt was contracted, whereby her person was discharged 
from arrest, and then married there, having no property. The 
creditor and the wife were inhabitants and citizens of Rhode 
Island, when the debt wsis contracted, when the act was 
pas&ed, iHien the proceedings were had under it, «ind when 
the marriage took place. The husband was a citizen of Mas- 
sachusetts, and after the marriage the wife came here and 
lived with hitn. Tlife act provides, that no man, who shall 
inteimarry with any woman who shsdl have had tbe benefit 
of the act, shall be liable for any debt incurred by her befove 
the benefit of the act was extended to her, for any greater 
amount than the value of the property which he acquired by 
the marriage. In an action for the debt brought here against 
the husband and wife ; held, the husband was not liable, and 
the suit could not be sustained. — Pitkin y. Thompson^ xiiL 
64 

6. On an execution against husband and wife, she may be 
imprisoned without him, unless it be done by collusion be- 
tween him and the creditor. — Commonwealth v. Badlam^ 
ix. 362. 

T. In England, a wife cannot be legally arrested on mesne 
piocess, «nd if she is arrested, may be discharged on common 
bail. — /Md. 363. 
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1. A private person who impounds a beast, taken damagi 
fetisant, in a town pound, is not liable for any injury received 
by the beast from cattle confined in the same pound. — 
Brightman v. Orinnell, ix. 14. 

2. One who impounds cattle is bound to feed and water 
them as often as usage and good husbandry require. — Adams 
V. Adams, xiii. 384. 

3. A field-driver, in warm weather, took up milch coippTb 
unlawfully going at large in the highway, drove them to the 
pound, and there kept them from seven A. M. to. five P. M. 
without foo^.or water. Held, he was liable as a trespasser 
ab initio. -^ Ibid, 



A. What allegations are necessary in an indictment. 

B. What acts are indictable. 

C. ' What evidence will sustain an indictnient. 

D. Proceedings upon and defences to an indictment. 

E. Record of an indictment. 

F. Indictment after a former conviction. 



A. What allegations are necessary in an indictment. 

1. The object of the rule, requiring the charge in an indict- 
ment to be particularly, certainly, and technically set forth, 
is threefold. First, to apprise the defendant of the'precise 
nature of the charge made against him. Second, to enable 
the court to determine whether the facts constitute an offence, 
and to render the proper judgment thereon. Third, that 
the judgment may be a bar to any future prosecution for the 
same offence. — Commonwealth v. Pray, xiii. 363. 

2. Art. 12 of the Bill of Rights, providing that '^ no sub- 
ject shall be held to answer for any crime or offence, 
until the same is fully and plainly, substantially and formally 
described to him," does in no respect change the rules of the 
common law. — Commonwealth v. Davis, xi. 438. 
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3. An indictment against a bridge corporation recites, that 
an act of incorporation required that there should be a draw, 
and a pier on each side of the bridge at the draw, and then 
alleges that the defendants have neglected to provide a suita- 
ble pier '^ on each side of the said bridge at the said draw, 
but have left the said bridge altogether destitute of any pier 
at the said draw." Held bad, for want of a direct aver- 
ment that a bridge had been built. — Commonwealth v. Nev>' 
hurffport Bridge, ix. 142. 

4. An indictment upon st. 1786, c. 68, s. 1, against a person 
as a common retailer of spirits without license, need not allege 
that they were sold in less quantities than twenty-eight 
gallons. — Com/monwealth v. Eaton, ix. 165. 

5. In an indictment on this statute, it is sufltdfeht to aver 
in the words of the act, that the defendant '^^sumed to 
be and was a common seller of wine, &c. by retail, not being 
first duly licensed," &c. — without specifying particular iii- 
stances of selling. — Cotmnonwealth v. Pray, xiii. 359. 

6. Such indictment averred that E. P. of B. in the 
county of N., on a day named, and on divers other days 
between that day and another day named, '^ at B. aforesaid, 
did presume to be and was a common seller of wine, &c. by 
retail, in less quantities than twenty-eight gallons, and th^ 
delivered and carried away all at one time, and did at said 
W" (W. not being before namedy " during all the time be-' 
tween the da/ys aforesaid, commonly and habituaUy sell to 
divers persons,- to the jurors unknown, wine, S/^c. by retail in 
less quantities than twenty-eight gallons, and that delivered 
and carried away all at one time, he the said E. P, not being 
first duly licensed therefor.^* ifc Held, the aliegatipn ia 
italics might be rejected as surplusage, and the indictment 
was safllcient without it. — Ibid. 

7. An indictment for disinterring a dead body alleged that 
the burying-ground in G., where the body was interred, be- 
longed to the first congregational parish in O. Held, this 
averment Vas surplusage, and need not be proved. — Com- 
monwealth V. Cooley, x. 37. 

8. Held, the common law in relation to this offence is 
superseded by si. 1814. c. 175 ; and therefore the indictment 
must conclude " contra formam statuti." — Ibid. '■ 

9. An indictment against the town of N. B. for not repair- 
ing a highway, alleged that there was a highway leading from 
a meeting-house in the town of B. to the dividing line between 
B. & N. B., and thence in N. B. to the meeting-house in N. B., 
and that the defendants allowed '^ a certain part thereof con- 

21 
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slating of twenty rods in length " to be out of repair. Held, 
the indictment was bad, because it did not distinctly show ia 
which of the towns the part of the road complained of was 
situated — * CommonweaUh v. North Braokfidd^ viii. 463. 



B. What acts are indictable. 

1. To authorise conviction of a crime, the act must be con- 
trary to law when committed, and the law must be in force 
at the time of indictment and of judgment. — CtmmumwedUk 
y. Marshall^ xi. 360. 

2. St. 1814, c. 175 having abrogated the common law in 
regard to the disinterment of dead bodies, and that statute 
having been repealed by st. 1830, c. 57, without any saving 
as to previous violations of the law ] held, an indictment did 
not lie for disinterring a dead body prior to the latter act. — 
Ibid. 

3. If one discharges a gun at wild fowl, with knowledge 
and warning that the report will affect injuriously the health 
of a sick person in the neighborhood, and such effect is pro- 
duced by the discharge ; he is guilty of an indictable affence. 
Commonwealth v. Wingy ix. 1. 

4. The offence is a misdemeanor, and not a nuisance. It 
is a wanton act of mischief, necessarily injurious. — Ibid. 3. 



C. What evidence will sustain an indictment. 

% 

1. The defendant was indicted under st. 1814, c. 176, s. 
2, for receiving and concealing a dead body. The evidence 
tended to prove, but did not conclusively prove, the offence of 
digging up the body under the first section of the act. Held, 
the indictment was sustained. — Commonwealth r. Loring, 
Tiii. 370. 

2. Upon an indictment under st. 1820, c. 46, {Rew. sU c. 
36, s. 8,) for i^M\in% jewelry ] held, that plain gold ear-rings 
and kpobs were embraced in the word jewelry. — Conmwnr 
wealthy V. Stephens^ xiv. 370. 
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D, Proceedings upon, and defences to, an indictment, 

1. One indicted capitally is entitled of right to a list of the 
vitnesses examined before the grand jiiry. — CommonweaUh 
T. Locke, xiv. 486. 

2. The plea of "nolo contendere " has the same effect, in 
the criminal trial itself, as that of " not gnilty ; " and a sen- 
tence thereupon is a conviction of the offence chained. — 
Commotvweaith v. Horton, ix. 306. 

3. But such plea, with a protestation of innocence, Till not 
oberate as an admission in a civil action for the same cause. — 

mt. 

4. It is discretionary with the court to receive tfiii plea or 
not. -^ Ibid. 

6. An acquittal or conviction on one indictment is no bar 
to another, unless the first was such as the defendant might 
be convicted upon by proriog the foots alleged in the second. 
-— ■ CommonweaUh v. Roby, xii. 496. 

6. An assault with intent to murder is in its legal character 
sdistinct oSence from murder; and a party accused of the one 
ean never be convicted of the other. Hence a conviction of 
the fonner offence is no bar to an indictment for the latter. — 
Ibid. 

7. Cpon an indictment for a felony the defendant cannot be 
convicted of a misdemeanor. — Ibid. 

8. In an indictment for murder, one count charged A. as 
principal in the first degree, and the defendant as accessory ; 
and another count charged B. as principal in the first degree, 
ud A. as principal in the second degree, and the defendant as 
accessory to both. A. bad been convicted, but B. had not. 
B^, the defendant must plead to both counts, so far as they 
Purged him as accessory to A. — CommonwtaUh v. Kaapp^ 
X.477. 



£, Record of an indictment. 

'Where by statute a certain penalty goes to the eotmtj: 
^neord of conviction under it, stating that the court directed 
to be disposed of according to law," is good ^d 
Commonwealth v. Horton, ix. 206. 
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F. Indictment after a former conviction* 

1. The fifth and sixth sections of si. 1817, c. 176, prescrib- 
ing additional punishment against convicts in the state prison, 
who have been more than once convicted, are not repealed 
by St 1827, c. 118, except so far as they are altered by the 
nineteenth and twentieth sections of this statute. — CofMnonr 
wealth V. Phillips^ xi. 28. 

2. The former act having provided that such additional 
punishment should be awarded by the Supreme Judicial 
Court, and the latter that it should be awarded by the Mu- 
nicipal Court of the City of Boston ,* held, that where the 
last oflfence occurred between the two statutes, the latter court 
might legally execute the above authority. — Ibid. 

3. Where an indictment for a third oflfence recites two prior 
convictions, which are found by the verdict ; the additionid 
punishment ought and in contemplation of law will be 
intended, to be embraced in the sentence on such verdict 
Hence no information afterwards lies, to award additional 
punishment. — Ihid. 

4 Two convictions at one term of the same court for two 
distinct crimes, each punishable by hard labor for a term of 
years, are two convictions within the statute, for which addi- 
tional punishment may be awarded. — Ihid. {But Seest. 
1833, c. 86.) 



MfunU 

1. For the protection of a minor, his contracts are voidable, 
not void. They are valid as against the party of full age, but 
may be avoided by the minor. — Thompson v. Hamilton, xii. 
429. 

2. If an infant of the age of fourteen years make an agree- 
ment to labor until he shall come of age, in consideration of 
board, clothing, and instruction, and is not overreached, and 
the agreement is not so unreasonable as to raise any suspicion 
of fraud, is sanctioned by his guardian and fully performed on 
both sides ; he cannot maintain a quantum meruit for his ser- 
vices, merely on the ground that, in the event which has 
happened, they were worth more than the price agreed for. — 
Stone V. DeJinison, xiii. 1. 

3. An infant may bind himself for necessaries, by a contract 
the consideration of which is open to inquiry. — Ibid. 
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1. A certificate obtained under a state insolvent law, by 
which a party is exempted from arrest for all previous debts, 
is no bar to an action commenced by arrest in another state. 
— Boston ^c. Y. Wallack, viii. 186. 

2. The defendant, residing in New York, gave there a 
negotiable note to the agent of a corporation established in 
Massachusetts, for goods sold. The agent resided in New 
York, but the defendant knew that the corporation was the 
real party interested. He afterwards made an assignment, 
and obtained a certificate in the above form. Held, the cor- 
poration might legally commence a suit here by arresting him, 
and recover the same judgment and execution, as if no such 
certificate had been obtained. — Ibid. 

3. Whether the defendant has any remedy for such arrest 
on mesne process or execution, qu. — Ibid. 

4. Discharges under state insolvent laws have no effect 
without or beyond the territory of the state where they are 
obtained, or against a party not a citizen of that state, or 
where the suit shall be brought in a court of the United 
States, or of any state other than that in which the proceed- 
ings took place ; notwithstanding the contract, on which the 
discharge was intended to operate, was entered. into and was 
to be performed in the state in which the discharge was 
granted. — Braynard v. Marshall^ viii. 196* 

tf. A., residing in New York with the purpose of becoming 
a citizen, as the agent of the plaintiff, a citizen of Massachu- 
setts, sold goods to the defendant, a citizen of New York, took 
his negotiable note therefor payable to A. in three months, 
and immediately transferred it to the plaintiff. The defen- 
dant afterwards obtained a discharge in New York as an in- 
solvent. Held, the plaintiff might maintain an action on the 
note against the defendant. : — Ibid. 194. 

6. In the absence of a United States bankrupt law, a state 
insolvent law, providing that a debtor, on surrender of his 
property, may obtain a discharge from his creditors, is consti- 
tutional, so far as it applies to future contracts, made by citi- 
zens of the state, and to be performed within it. — jBe^^s v, 
Bagley, xii. 672. 

7. A discharge thus obtained in another state is a good 
bar to an action subsequently brought in this state. — Ibid. 

8. If the contract was made in the other state, although 
prior to the discharge a judgment was recovered upon it in 
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this state ; the court will go behind the judgment and look at 
the original contract. — Ibid. 

9. In giving effect to the local law of another state, by 
which a contract there made is discharged, the court will also 
give effect to a rule of evidence accompanying and making 
part of the local law, and providing for the mode of proving 
the discharge. — Ibid. 

10. Thus, if the discharge is there made conclusive evi- 
dence of the facts therein set forth, it will be so regarded here. 
— Ibid. 

11. Under the insolvent law of New York of April 12, 
1813, the proper tribunal has jurisdiction of the person, when 
the party petitioning is an inhabitant of the county in which 
his application is made, and jurisdiction of the subject miatter, 
when the proceedings are brought before such tribunal by a 
petition of the debtor, in conjunction with persons purporting 
to be two thirds in amount of the creditors residing in the 
United States. — Ibid. 

12. Under that laW, the facts that the person granting the 
discharge held the office conferring authority to act in casee 
of insolvency within the county in which he acted, and thi^ 
he had jurisdiction of the person and of the subject-noiatteri 
as above stated, being proved here by evidence aliunde, all 
other material facts necessary to give validity to the discharge, 
are proved by the discharge itself. — Ibid. 

12. On the question, whether the magistrate who granted 
the discharge had jurisdiction, the facts, that of several peti- 
tions presented to him, signed by different creditors, one had 
been signed two or three years before it was presented, and 
was addressed to another magistrate, but of like authority at 
the time in cases of insolvency, held immaterial. — Ibid. 



A. What is necessary to a contract of insurance. 
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D. What amount shall be recovered upon an insu- 

rance. 

E. Total loss ; and herein of abandonment and sale 

of property insured. 

F. Partial loss. 

O. What avoids insurance. 

H. Insurance companies, and rights and duties 
thereof. 



A. What is necessary to a contract of insurance. 

On the 15th of January, an application was made on behalf 
of the plain tiflf, living at Hopkinton, to the defendants, .an 
insurance company at Concord, for insurance upon the plain- 
tiff's buildings. The defi^ndants stated the terms upon which 
they would insure them, and prepared a written application 
and a premium note, both dated the 16th, to be signed by 
the plaintiff, and upon their being returned to the defendants 
by mail, a policy bearing the same date was to be sent to the 
plaintiff. The plaintiff's agent, who was the postmaster at 
Hopkinton, presented the written application and the note to 
the plaintiff on the 28th, and the plaintiff signed them forth- 
with and left them with the postmaster to be forwarded to the 
defendants. There was a mail from Hopkinton to Concord 
every Saturday, and these papers were mailed and forwarded 
on Saturday the 3d of February ; but the defendants refused 
to give the plaintiff a policy, the buildings having been burned 
on the 31st of January. In an action for the loss, held, that 
no contract of insurance had been completed between the 
parties, the papers signed by the plaintiff being in the hands 
of his agent, and therefore revocable, till after the fire occured. 
— Thayer v. Middlesex Mutual Ins. Co, x. 326. 



B. Who may obtain insurance, and upon virhat prop- 
erty. 

1. One tenant in common of a ship has no authority to 
effect insurance upon property on board for his fellow. — Fos- 
ter V. United States Ins. Co. xi. 85. 

2. A master has no authority to effect insurance for the 
owner. — Ibid. 
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3. A master, who was also part owner, carried to a foreign 
port property belonging to the owners, disposed of it, and put 
the proceeds on board to be brought home, part of which was 
joint, and part separate property ; and efiected insurance ^* <m 
property on board for the owners of the vessel." No previous 
authority, or subsequent ratification by the other ownerS| was 
proved. Held, the policy covered the master's interest both 
joint and separate, but not that of the other owners. — Ibid. 

4. The mortgagor of a house has an insurable interest in it, 
after his equity of redemption has been sold on execution, and 
so long as his right of redeeming the equity continues. And 
in case of loss, he may recover the full amount of insurance, 
if the property is worth that sum. — Strong v. Manuf. 
Ins. Co. X. 40. 

6. A mere equitable title, or any qualified property in the 
thing insured, may be legally protected by insurance. — Ibid. 
43. 



C. What will be covered by an insurance ; and of 
the commencement, continuance^ and termma- 
tion of the risk. 

1. Where insurance is made upon property on board a 
vessel, " for the owners of the vessel," extrinsic evidence 
may be oflFered that it was intended by the insured to cover 
both joint and separate property of the owners. — Foster v. 
U. S. Ins. Co. xi. 86. 

2. Whether insurance on *' cargo " will cover the outfits of a 
whaling voyage, qu. — Paddock v. Franklin Ins. Co. xi. 227* 

3. It will cover the oil and other articles which are the 
usual return product of a whaling voyage. — Ibid. 

4. A policy " on cargo lost or not lost, on board of a ship 
now on a whaling voyag;e in the Pacific Ocean, during her 
stay and until her return, beginning the adventure upon the 
said cargo as aforesaid," relates back to the commencement 
of the voyage, and covers any loss prior to its date and 
subsequent to the taking in of oil. — Ibid. 

5. Insurance against loss by the perils of the seas, " and all 
other losses to which assurers are liable." The vessel was 
damaged by a strong wind, while being hauled upon a marine 
railway for repair, and partly on the land. Held, such dam- 
age was covered by the policy, being ejusd&m generis with 
the losses specified. — Ellery v. N. E. Ins. Co., viii. 14. 
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6. A policy is not impaired by the use of a new and im- 
proved method of repairing ships, invented since the policy 
was made. — Ibid. 

7. Insurance against '< all other losses and misfortunes to 
which assurers are liable by the rules and customs of insur- 
ance in Boston." The insurance was made at Boston, where 
there was no marine railway. Within the time covered by 
the policy, the ship, needing repairs, was hauled for that par- 
pose upon a marine railway in Salem, where this method of 
repairing had come into common use ; and while being hauled, 
was blown over and bilged. Held, the insurers were liable. 
— Ibid. 

8. Insurance upon a vessel '^ at and from Boston to all ports 
and places on the globe, and until her return to Boston, not 
exceeding two years." She sailed from the coast of Brazil 
for Boston, and on arriving in Boston bay, below the har- 
bor, was ordered by the owner to put into Salem, the two 
years not being out. She accordingly put in there for repair. 
Held, her arrival at Salem, did not terminate the risk. — 
Ibid. 

9. A policy of insurance, November 7, 1827, on cargo and 
freight of a vessel at and from Vera Cruz to Campeachy and 
Laguna, either or both, and at and from thence to her 
port of discharge in the United States. December 18th| 
by an alteration in the policy, for an additional premium, she 
was allowed to return from Laguna to Campeachy, and thence 
proceed to her port of discharge in the United States, instead 
of following the above route. While at Vera Cruz, the vessel, 
having a cargo on board, was unseaworthy. In September 
1827, however, she sailed for the United States, but was 
obliged to put into Campeachy, where she unloaded, was 
calked, and then reloaded. She sailed ' to Laguna, arrived 
October 27th, and took in a quantity of log-wood. She then 
began to leak again, but on November 13th got under weigh for 
the United States. She put into Campeachy again £rom neces- 
sity, and on the 29th proceeded for the United States. She again 
went to Campeachy from necessity, and the cargo was there 
wholly unloaded, the vessel repaired and made seaworthy, and 
the cargo sold to pay for the repairs. She then went to Laguna 
and took in another cargo, with which she arrived in the 
United States. Held, the policy attached in Vera Cruz, and 
again at Campeachy after the vessel was there made seawor- 
thy, and therefore that the insurers should recover both pre- 
miums. — MercKts Ins. Co. v. Clapp, xi. 56. 
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D. What Itmbutit shall be recovered upon an insu- 
rance. 

1. A policy again&t fire provided that the nnsurer "should 
not be liable for more than the sum insured^ in any case what- 
ever." A partial loss happened, for repairing which he paid, 
and then a total loss. Held, he was liable only for the di£&r- 
ence between the sum already paid and the amount of insu- 
rance. — Curry v. Com. Ins. Co. x. 635. 

2. In the same policy two buildings were insured^ each for 
a distinct sum, and both losses were upon the same building. 
Held, the insurer was liable for only the difference between 
the sum paid and the sum insured 'on that building alone* — 
Ibid. 



E. Total loss, and herein of abandonment and sale 
of property insured. 

1. Submersion is or is not a total loss, according to circum- 
stances. — Sewall V. U. S. Ins. Co. xi. 90. 

2. In case of stranding, the expenses of getting the ship 
afloat are to be included in the estimate of repairs, in order to 
determine whether the injury exceeds one half the value, so 
as to constitute a total loss; whether they are incurred in 
saving the ship alone, or as a proportion of the expense of 
saving ship and cargo. But the rule of deducting one third 
new for old does not apply to this expense of saving the ship. 

3. In determining whether a loss exceeds one half the 
value of the vessel insured, the estimate made in the policy, 
if a valued policy, is prima facie the true value. — Winn v. 
Columbian Ins, Co. xii. 279. 

4. Imminent danger of total loss is no ground for abandpn- 
ment. Thus if a ship, being damaged^ is abandoned on her 
way to a port to repair, the abandonment will be void, iC the 
vessel arrives and is repaired for less than half her value. — 
Hall V. Franklin Ins. Co. ix. 466. 

6. If the policy contain an express clause, that there sfcall 
be no abandonment for the amount of damage merely, unless 
the sum which the defendants would be liable to pay, under 
an adjustment as of a partial loss, shall exceed half the amount 
insured ; the assured cannot abandon, unless the cost of re- 
pairs, deducting one third new for old, exceed one half the 
value.. — Winn v. Columbian, Ins. Co., xii. 279. 
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6. A ship, belonging to a citizen of the United States an4 
insured, sailed on a voyage from Buenos Ayre9 to Chipji 
and back, with a cargo belonging to citizens of Buenos 
Ayres, and after entering the river La Plata on her return 
voyage, the master being ignorant that war had commenced 
between the Brazils and Buenos Ayres, she was taken by a 
Brazilian squadron, blockadmg the port of Buenos Ayres, 
and sent under a prize^master to Rio Janeiro, where prize pro- 
ceedings were instituted by the captors, and while they were 
pending she was seasonably abandoned to the underwriters. 
Held, that the capture was hostile ; that it did not come within 
the perils excepted, of illicit trade, or trade in articles contra*- 
band of war, there being no evidence that the ship was 
violating any of the l?iws of trade of Buenos Ayres, or that 
she had on board contraband articles; that she was not violat- 
ing the belligerent rights of Brazil, having no notice of the 
blockade ; and that the insurers were liable for the loss. ^- 
Lavering v. Mercantile Ins, Co, xii. 348. 

7. Where the policy contains a clause, that " in case of 
capture or detention, the assured shall not have the right to 
abandon therefor, until proof is exhibited of condemnation, 
or of the continuance of the detention for at least ninety 
days ; " although the detention may have continued for tnat 
time, the assured cannot abandon, till he is informed of th^ 
fiiCt. — Ibid. 

8. But a premature o:^r to abandon for such detention 
may. in consequence of the acts of the parties, operate as a 
contmuing notice of abandonment, which will take effect, 
when the assured receives and communicates to the under- 
writers evidence that the detention has continued ninety days. 
Thus, where the oflfer was never countermanded, but the 
assured, both in furnishing the requisite proof of the continu- 
ance of the detention, and in other dealings with the under- 
writ^rfli, acted upon it from time to time with their knowledge, 
held, it was a legal abandonment. > — Ibid. 

9. The kind or degree of proof, necessary to be furnished 
on the offer to abandon, of the continuance of the detention, 
i0 not that which would be necessary to sustain an action on 
the policy. It is enough that it be such as is usually offered 
aji preliminary proof of loss. — Ibid. 

10.. Redelivery of the vessel to the assured, by order of the 
Prize Court, upon his giving bond either to return her in 
specie or pay her value in case of condemnation, is no de- 
termination of the hostile detention. — Ibid, 

11. Delivery of the vessel on bail to an agent appointed by 
the master after capture is no waiver of the abandonnaietit' ; 
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for if the abandonment was yalid, such agent was the agent 
of the underwriters, not of the assured. — Ibid. 

12. Nor is the abandonment aflfected by the master's ap- 
pointing ah unsuitable person (e. g. the agent of the captors) 
to protect the property ; because such person is agent of the 
underwriters. — Ibid. 

13. Where the assured abandons in consequence of infor- 
mation received in a letter, of which he communicates so 
much only as he deems material, speaking of it as an extract, 
and the underwriters do not call for the whole letter ; the 
abandonment is still good. — Ibid. 

14. Where a vessel insiured by a valued policy is captured 
as prize and abandoned, and is redelivered on bail upon a val- 
uation made by order of the Prize Court ; the measure of dam- 
ages in an action for a total loss is the valuation in the policy, 
and not that made in the Prize Court. — Ibid* 

15. A vessel was insured for twelve months, or until her 
arrival, at the premium of four and a half per cent, per aimum, 
and at that rate for a longer or shorter period, but warranting 
two and a half per cent, for six months, with a clause for- 
bidding any abandonment for capture or detention, until proof 
was furnished that the detention had continued ninety days. 
The ship was captured just before the expiration of the six 
months, and, after proof had been exhibited of her detention 
for ninety days, was abandoned. Held, the abandonment 
related back to the capture, the event showing a total loss at 
that time, and that the underwriters were entitled to a pre- 
mium for only six months. — Ibid. 

16. Only a legal necessity, in case of shipwreck, justifies 
a master in selling the cargo. It is not enough, that a sale is 
the best thing for all concerned, and that a prudent owner, 
if present, would sell under the circumstances. — Bryant 
V. Com, Ins. Co., xiii. 643; Hall v. Frankin Ins. Co. ix. 
466. 

17* A cargo insured from Havana to Castine, Maine, was 
wrecked on the Coast of Virginia, about forty miles from Nor- 
folk, but was taken from the vessel without damage, and 
might have been sent by land to Norfolk, and thence to Cas- 
tine by water, for less than fifty per cent, of its value. The 
master having sold it on the beach, held, the insurers were not 
liable for a total loss. — Ibid. 

18. Held, in estimating whether the damage amounted to 
fifty per cent., the necessary premium for insurance against 
plunder and the weather, during the transportation to the place 
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of destination from that of the wreck, could not be considered, 
these risks being covered by the policy. — Ibid, 

19. The cargo not being of perishable nature, and as it 
might have been kept -in reasonable safety, until the owners 
and insurers in Massachusetts could be heard from ; held, the 
master bad no authority, till they were heard from, to sell the 
cargo and break up the voyage. — Ibid.; Ibid, 

20. Upon the question whether the sale of a vessel by the 
master was necessary ; the jury were instructed to consider 
how an owner of a vessel would have acted under like cir- 
cumstances. Held, the jury must have understood that a 
prudent and discreet owner was intended, and not a rash and 
careless one, and therefore the instruction was correct. ' — Winn 
V. Columbian Ins. Co. xii. 279. 

21. A ship insured at Boston in December for one year, and 
owned partly there, but chiefly in New Orleans, on her voyage 
from Boston to New Orleans, struck on a shoal on the Coast' 
of Florida, on the 18th of February following, but was got off 
by the aid of wreckers, and, according to a previous agreement 
insisted on by them, she proceeded to Key West, in order to 
have the salvage adjusted either by arbitration or by a judg- 
ment in Admiralty, the nearest court being three hundred 
nules distant. She arrived at Key West on February 23d, did 
not leak, and might have safely remained there till notice of 
the accident should be sent to Boston. Notice was sent to the 
owners in New Orleans, and one of them arrived at Key West 
March. 17th. A survey was then made, and the vessel con- 
demned as unworthy of repair, and on the 21st was sold. 
The cost of repairing at Key West would have exceeded half 
her value, but would. have been less than that at New Orleans 
or Boston, to either of which ports she might have proceeded, 
as after the sale she did go to the latter, with the same mas- 
ter. Held, the sale was not necessary, and did not therefore 
affect the insurers. — Hall v, Franklin Ins, Co. ix. 466. 

22. The voyage from Key West to a port suitable for re- 
pairing would have been one of necessity, and protected by 
thi policy. — Ibid. 

23. A constructive total loss cannot be inferred from the 
expense of repairing at the place where the ship is injured, if 
there are no reasonable means of repairing there, and the ship 
can safely proceed to a port, where she may be repaired for 
less than fifty per cent, on her value. In such case, the mas- 
ter is bound to go to such port and repair. — Ibid. 
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F. Partial loss. 

1. In an action upon a policy on several bales of blankets, 
the plaintiff claimed a partial loss on all the bales. The judge 
instructed the jury that he must show a damage to the 
amount of five per cent. ; and the plaintiff's counsel did not 
remark upon a clause in the policy, that partial loss was to' be 
computed upon each package as if separately insured. Held, 
the plaintiff could not claim a new trial, because tb« jury were 
not instructed to find for the plaintiff if any onQ bala was 
damaged to the amount of five per cent. '-^Bradford v. ffoyls* 
ion F. if M. Ins. Co. xi. 162. 

2. In adjusting a partial loss on a ship which has been re^ 
paired, the proceeds of the old materials, not used in the re- 
pairs, are first to be deducted from the gross expenses of the 
repairs, and the deduction of one third new for old made from 
the balance. — Eager v. Atlas Ins. Co. xiv. 141, 

3. This rule will not be controlled by a local usage to make 
the latter deduction from the gross amount of the costs of 
repairs, if the policy contain no reference to such usage. -^ 
Ibid. 

4. Such usage is unreasonable and void, because it contra- 
dicts an established rule of law, and the essence of tl^e OPH- 
tract of insurance, which is one of indemnity. — ^ Ibid^ 



(?. What avoids insurance. 

a. Misrepresentation or concealment. 

1. The oflcers of an insurance company will be presumed 
to be acquainted with the marine intelligence contained in 
newspapers taken at their office, especially such as relates tQ 
vessels of their own port. ~ Grreen v. Merchants Ins, Co. ^ 
402. 

2. In an action upon a policy on a vessel, it was proved, 
that a certain newspaper was taken by the insurance company, 
the defendants ; that in the due course of mail, the number of 
such newspaper mentioning the time of sailing, which was 
material to the risk, would have reached them before the 
policy was effected; and that this number was afterwards 
found on their files. The president of the company also 
testified, that he received the intelligence in question, though 
he did not recollect how. Held, the newspaper was prop- 
erly received in evidence, and that it was rightly left to the 
jury to decide, whether it was received and its contents known 
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to the president before he signed the policy ; and also whether 
the intelligence contained in it was the same as that in a letter, 
which had been received by the assured and was produced at 
the trial ,* and if it was the same, that the omission to exhibit 
the letter at the time of effecting the insurance was not a 
material concealment. — Ibid. 

3. If a person, having directed insurance to be procured at 
a distant place, on a risk already commenced, before the con- 
tract It made is informed of a loss ; he is bound to transmit 
the news by the earliest and most expeditious usual route of 
mercantile communication, in order that it may be laid before 
the underwriter ,' but the omission to send by an unusual con- 
veyance, although by possibility it might arrive before the 
policy is eflfec ted, will not avoid- the policy. — lUd. 

4« E. L., having bought a shop, placed it upon land of his 
fkther^s and occupied it for a dwelling-house. He died, and 
iBifterw^ds, upon his father's death, the land, with this and 
anbthet house upon it^ descended to the two daughters of 
S. L., both of whom were married, as tenants in common.: 
The husband of one of them gave the plaintiff, who was the 
husband of the other, a sum of money for the choice of the 
houseS) and chose the one last named. IJhe plaintiff there- 
upon occupied the other house as his own, and built an addi- 
tion to it. Held, the pldntiff having a freehold in the land,. 
fund the eitelusive right of occupying and disposing of thia 
house, a representation of the house, in effecting insurance, as 
his. own property, though not strictly accurate, was not suob 
a misrepresentation as avoided the policy, there being no inten- 
tional deception, or over-valuation. — Curry v. Com. Ins^ 
Co. z. 535. 

0. Concealment of £icts known to the insured, which in- 
orease the risk, avoids a policy, although he did not suppose 
them to be material. — Ibid, 

6. One interested in a ship, but not named in the bill of 
tale or eustom-house papers, is not bound to disclose the 
iiatupe of his interest, unless inquired of by the insurers. — 
Bixby V. Franldin Ins. Co. viii. 86. 

7. The plaintiff, in an application for insurance upon a 
hotise, represented it as his own property ; and no inquiry was 
made as to the particular title. He had previously mortgaged 
it, and his right in equity had been seized on execution. Held) 
this was no such material misrepresentation as avoided the 
policy. — Strong v. Manuf. Ins. Co. x. 40. 
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b. Want of seaworthiness. 

8. The owner of a ship insured is bound to keep heir seisi- 
worthy during the voyage, if possible, and seasonably ^to msikB 
any repairs requisite for this purpose. If for want of such 
repairs she is lost, the insurers are . discharged ; but not, it 
seems, unless the loss is occasioned by this cause. — Paddock 
V, Franklin Ins. Co. xi. 227. 

9. Where a. vessel is apparently seaworthy at the time of 
sailing, and never heard of afterwards, the loss is presumed to 
arise from a peril insured against. But if she spring a leak 
and founder in moderate weather, the inference is that she 
was internally defective, and the burden falls upon the insured 
of proving that she was lost through some extraordinary in- 
jury covered by the policy. — Ibid. 

10. A policy of insurance, on cargo and freight at andjrom 
a foreign port, will attach, although the vessel, being in port, 
and loaded, is unseaworthy ; the warranty of seaworthiness 
applying not to the time of loading but of sailing. — Merck? ts, 
Ins. Co. V. Clapp, xi. 66. 

11. The statutes of the United States require that every 
vessel bound on a. voyage across the Atlantic shall have on 
board well secured under deck a certain quantity of water, 
under forfeiture of a sum of money to the crew or passengers, 
in case they shall be put on short allowance. Held, a non- 
compliance with this order did not per se render the ship 
unseaworthy or the voyage illegal, and thus avoid a policy of 
insurance. — Warren y. Manuf. Ins. Co, xiii. 618. 

c. Deviation. 

12. A previous inteution to deviate does not avoid a policy, 
provided the actual departure from the course of the voyage 
is immediately caused by necessity, and not by such intention. 
— Hobart v. Norton, viii. 159. 

13. A vessel, being advertised for a voyage from Boston to 
Charleston, took goods for Charleston, which, by the bill of 
lading, were to be delivered there, and which the shipper 
caused to be insured ifor such voyage. She took other goods 
for Edgartown in the Island of Martha's Vineyard, it being 
the original intention to put in there, which was done ; but 
the wind and tides would have rendered this necessary, had 
there been no such intention. Afterwards, on the voyage to 
Charleston, the goods were damaged by perils of the seas and 
sold at a loss. Held, the ship-owners were not liable to the 
shippers for the loss. — Ibid. 
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14. An intention, at the commencement of a voyage, to 
put into an intermediate port, out of the course of the voyage 
advertised and described in the bills of lading, the termini 
remaining the same, is not the substitution of a different 
voyage, but a mere intention to deviate. — Ibid. 

15. Insurance upon a vessel ^' at and from Boston to all ports 
and places on the globe, and until her return to Boston, not 
exceeding two years." Held, the destination to Boston did 
not absolutely require that she should actually sail to that 
port, but any time before arriving there she might change her 
course for another port. — Ellery v. N. E. Ins. Co., viii. 14. 

16. Held, the putting into Salem was no deviation. — 
IMd. 

17. Nor, under such a policy, is it a deviation to visit the 
same port more than once. — Ilyid. 

d. ScUe or alteration of the property. 

18. The clause in a policy, that it shall be avoided by the 
sale or conveyance of the property in whole or in part, does 
not apply to a sale on execution, but only to some voluntary 
assignment by the insured. — Strong v. Manuf. Ins. Co.j x. 
40. 

19. Whether alterations and additions to a house increase 
the risk, is a question for the jury. — Curry v. Com. Ins. Co.^ 
X. 636. 



H. Insurance companies, and rights and duties 
thereof. 

1. An insurance company has no implied lien on the shares, 
of the stock, as security for debts due from any of the stock- 
holders. — Sargent v. Franklin Ins. Co.^ viii. 90. 

2. But dividends may be retained towards the payment of 
such debts. — Ibid. 

3. The by-laws of an insurance company provided, that 
the certificates of stock should be transferable only at the 
company's office, by the holder personally or by his attorney, 
and that transfers should be authenticate^ by the president 
and attested by the secretary, and that it sllould be the duty 
of the president to attend at the office during business hours. 
An assignment of shares was made to two copartners, with a 
power to them both to transfer them on the books of the com- 
pany ; and one of the partners called at the office during busi- 

23 
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ness hours, and, the president being absent, exhibited to the 
secretary the assignment and power of attorney, and de^ 
manded that the shares should be transferred on the books of 
the company and certificates issued to himself and his part- 
ner, but the secretary declined acting, saying it was the presi- 
dent's business. The assignors were indebted to the company, 
in one sum then due, and in others not then due. Held, the 
company had no lien upon the shares, for their dSbts, and 
were bound to transfer them on their books as demanded, and 
to issue new cerfificates to the assignees. — Ibid. 

4 The company, having refused to make such transfer, 
attached the shares and sold them on executioUi in' a suit 
against the assignor. Held, they where liable to an action by 
the assignee ; and the value at the time of refusal, with inter- 
est, was the measure of damages. — Ibid. 

6. The purchaser of shares in the stock of an insurance 
company is entitled to a certificate, upon producing, evidence 
of the assignment to the officers of the company at their office. 
Ibid. 

6. Such shares are personal property, in their nature as- 
signable, and any by-law requiring transfers to be made only 
at the company's office, personally or by attorney, with the 
consent of the president, would be contrary to the general 
law of the Commonwealth, which permits the right of per- 
sonal property and incorporeal hereditaments to be transferred 
in various ways. — Ibid. 



MttvttiU 

1. An agent, receiving money, and unreasonably neglecting 
to inform his principal of it, is liable for interest from the time 
when he ought to have given information. — Dodge v. Per- 
kins J ix. 368. 

2. Interest is to be allowed, where the law by implication 
makes it the duty of a party to pay over money to the owner, 
without any previous demand on his part. — Ibid. 

3. Thus, where it was obtained and held by fraud, interest 
should be calculated from the time when it was received. So 
where there has been a default of payment according to agree- 
ment, express or implied, to pay on a day certain, or after 
demand, or after a reasonable time. — Ibid. 388. 

4. On a bill for redemption of a mortgage, only simple in- 
terest is allowed upon the debt due ; but, if the rents and pro- 
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file received, exceed the sums necessarily paid out, by the 
mortgagee, the excess shall go to pay from time to time the 
interest accrued, before any part is applied to the principal. — 
JReed v. Reed, x. 398. 

6. In general, where a partnership agreement allows the 
partners to withdraw certain sums annually, without any 
• special provision as to interest ; no interest will be allowed. — 
Miller v. Lord, xi. 11. 

6. The general principle is, that where there is no agree- 
ment to pay interest, none can be charged until the principal 
sum falls due, except on the ground of fraud or of mercantile 
usage. — Ibid. 26. 

7. In an action to recover a quantum meruit for the plain- 
tiff's services in part -performance of a special contract, he can 
claim interest on the unliquidated debt, not from the time of a 
special demand, but only from the serviqe of the writ. (Sem- 
ble.) — Brewer v. Tj/ringham, xii. 647. 



A. Judgment in case of joint defendants. 

JB. Action upon a judgment. 

C. When a judgment is a bar to another action. 

D. Arrest of judgment. 



A. Judgment in case of joint defendants. 

Where two of three joint defendants in an action upon con- 
tract are defaulted, and the other pleads that he did not promise 
. jointly with them, on which issue he recovers a verdict and 
judgment ; the plaintiff cannot have judgment against the two 
who were defaulted. — ■ Tuttle v. Cooper, x. 281. 



B. Action upon a judgment. 

1. In a suit upon a judgment recovered in another of the 
United States, the defendant cannot show, under the plea of 
nil debet, that it was obtained by fraud and misrepresentation. 
McRae v. Mattoon, xiii. 63. 
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2. An action lies in our courts upon a judgment recovered 
in a qui tarn suit in another state. — Healy v. Rootj zL 
389. 

3. If the foreign state itself had recovered a judgment 
it could sue in this court in its own name. — Ihid. 391. 



C. When a judgment is a bar to another action. 

1. Where no fraud is suggested^ what is adjudicated by a 
court of competent jurisdiction cannot be impeached collater- 
ally, but is binding upon the parties, until set aside directly by 
reversal or otherwise. — White v. Starr, xiii. 381. 

2. In an action upon account annexed, the plaintiff credits 
the defendant in his account with certain services done by the 
latter, at their full value, and has judgment by default. 
Pending this suit, the defendant brings an action for the same 
services against the former plaintiff. Held, the first judg- 
ment was a bar to the latter suit. — • Briggs v. Richmond^ z. 
391. 

3. In assumpsit for goods sold and delivered, upon an ac- 
count annexed to the writ, defendant pleaded in bar a former 
judgment recovered by the plaintiff against him, upon a writ, 
containing with other counts a general count for goods sold 
and delivered, which might have embraced the present claim. 
Held, the record of the former judgment was only prima facie 
evidence, that the matter had been once adjudged ; and that 
extrinsic evidence was admissible to rebut such presumption. 
— Bridge v. Gray, xiv. 66. 

4. In an action against an indorser, the defendant prevailed, 
on the ground that the suit was commenced before notice 
given to him. Afterwards, and after notice given, the 
holder of the note brings a bill in equity against the indorser 
and his assignees, to have the benefit of the assignment. Held, 
as the former judgment would be no bar to another suit 
at law, it was no defence against this bill in equity. — N. E. 
Bank v. Lewis, viii. 113. 
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D. Arrest of judgment. 

After a verdict has been applied to a good count, judgment 
shall not be arrested for a repugnancy between the counts, 
although the declaration might be bad on special demurrer. — 
White V. Snell^ ix. 16. 



A. Of the right of trial by jury. 

B. Who are bound to serve as jurors. 

C. Grounds of objection and challenge to jurors. 

D. Rights and duties of a jury, and of the court in 

relation to them. 



A. Of the right of trial by jury. 

1. The right to a trial by jury implies a right to an effectual 
trial. Hence, when a statute gives such right to a town in. 
the case of locating a highway, and the jury who try the 
question do not agree, the town may claim another trial, 
although the act does not so provide. — Mendon v. Co. of 
Worcester yX. 236. 

2. A jury, after such disagreement, were discharged by the 
empanelling ofSicer. He returned his doings to the Court of 
Common Pleas, and they certified the facts to the County 
Commissioners. The latter having refused, on application of 
the town, to call another jury, this court awarded a manda- 
mus commanding them to issue their warrant for that purpose. 
— Und. 

3. Whether the ofGicer's retui:n should not be made to the 
County Commissioners, instead of the Court of Common Pleas, 
qu. — Ibid. 

4. Neither the ofGicer, nor the Court of Common Pleas, in 
such case, have authority to call a new jury. — • Ibid. 



* 
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B. Who are bound to serve as jurors. 

1. St 1824, c. 119 disqualifies one who has served m a 
juror from, serving again within three years. Held, such ser- 
vice must be in some court, to constitute this disqualificatioa. 
Serving on a sheriflf 's jury is insufficient. — Brewer v. Jy* 
ringham, xiv. 196. 

2. Where a person has served within three years, although 
drafted a little more than three years before, he will be ex- 
cused. — Ex parte Brown^ viii. 604. 



C. Grounds of objection and challenge to jurors. 

1. Many causes, which would not render a vntne$s incom- 
petent, such as kindred, prejudice, interest in the question^ 
though not in the event of the suit, are sufficient to disqualify 
a juror. — Lawrence v. Allen^ xi. 466. 

2. If a party knows of any prejudice entertained by a juror, 
and makes no exception when the jury is empanelled, how- 
ever good his cause of challenge then is, it must be deemed 
to be waived. — Fox v. Hazelton, x. 278. 

3. Where in a capital case a juror, on v<dr dire^ dears httnself 
from a challenge for cause, the defendant may still ohalleftge 
him peremptorily. — Commonwealth v. Ktiapp, ix. 496. 

4. If a juror, on voir dire, says that from what he ha« read 
in the newspapers his prejudices are agahurt the defendant, 
but that he has no definite opinion, and shall be governed by 
the evidence ; this is ground of challenge for cause. -— Ibid. 

6. So where a juror, on voir dire, said that he had formed 
an opinion from what he had heard, and on being asked 
whether he had formed such an opinion as incapacitated him 
from giving an impartial verdict, replied that he did not know 
how much he might be influenced by his preconceived opin- 
ion ,• held, this was a good cause of challenge. — Ibid. 

6. If a juror, having been sworn in chief, is under the im- 
pression that he was sworn only upon voir dire, he should be 
again sworn in chief. — Ibid. 

7. In a capital trial, one called as a talesman cannot be 
sworn as a juror, unless the court are satisfied that his name 
is in the jury-box. — Ibid. 47"^. 

8. In a criminal trial, the impartiality of a jury cannot be 
questioned, after the jury is empanelled. But it may be after 
idl the jurors have been sworn. — Ibid. 
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9. In a capital case, a juror, after being sworn, was set 
aside on motion of the government : and after he was sworn, 
but before he was set aside, other jurors were challenged per- 
emptorily. Held, the defendant might waive any of his 
challenges. — Ibid. 

10. It is good ground of challenge to a juror, that the same 
facts, which will warrant a verdict for the plaintiflF in the suit, 
will support an action upon the trustee statute against the 
defendant, upon a judgment against the plaintiff which has 
been assigned to the juror. — Davis v. Allen, xi. 466. 

11. And where the defendant did not learn the fact, till 
after a verdict for the plaintiff and the final adjournment of 
the court ; a writ of review was granted. — Ibid. 



D. Rights and duties of a jury, and of the court in 
relation to them. 

1. The presiding justice has a discretionary power to make 
such inquiries of the jury in relation to the business before 
themi as the proper administration of justiGfii m^y require. — 
Dorr V. FemiOj xii. 525. 

2. This is, however, a discretioiuury power, which the court 
will exercise very, sparingly and with great caution.— */MtL 
626. 

3. A judge haf a right a right to express to the jury his 
opinion as to the weight of evidence. — Commonwealth v. 
Child, X. 262. 

4. The court will not instract the grand jury, on applica- 
tion of a prisoner, as to the evidence proper to be received by 
them. — ix. 495. 

6. In criminal trials, the jury are judges of the law, so far 
as it is involved in the general question of guilty or not guilty f 
but questions of law, arising either in the arraignment or as to 
the admissibility of evidence, are to be decided by the court 
and not to be reviewed by the jury. — Commonwealth v. 
KnappfX:A77. 

6. Thus, if the court admit the prisoner's confession, the 
jury cannot afterwards reject it as incompetent, though they 
may disregard it as incredible. — Ibid. 

7. The inquiry of a jury in regard to damages is, what 
damages the plaintiff has sustained, not who ought to pay 
them ; therefore, in an action of trespass against two, their 



)jM JUST. PEACE.— LARCENY.— LAW All]||i|KCT. 

finding of separate damages is beyond their authority and 
merely void, and the plaintiff may enter a remittitur of the 
lesser damages, and take judgment against both de melioribus 
damnis. — Hahey v. Woodruff, ix. 655. 



t 






An action for an injury to real estate, if the damage does 
not exceed twenty dollars, is not local to the county where the 
land lies, but may be brought before a justice in any county 
where the defendant may be ; and, on plea of title, may be 
carried to the Court of Common Pleas for such county. — Pit- 
man y. Flint, x. 504. 
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Doves are animals fercB rjLaturcB, and cannot be the ''•subject 
of larceny, unless when they are in the owner's custody ; as, 
for instance, in a dove-house, or in the nest before they are 
able to fly. — CommonwecUth v. Chace, ix. 15. 
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1. Ignorance of the law signifies ignorance of the law of 
one's own country. — Haven v. Foster, ix. 112. 

2. Ignorance of the law of a foreign government is igno- 
rance of fact ; and in this respect the laws of other states in 
the union are foreign laws. — Ibid. 
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A. What constitutes a lease, ami the construction and 

effect thereof. 

B. Use and occupation. 

C. Assignment of a lease. 

D. Complaint under the landlord and tenant act. 



A. What constitutes a lease, and the construction and 
effect thereof. 

1. The defendants, being owners of a manufactory and of 
a pond above it, and having purdhased of the plaintiff the 
right to draw oflF water from the pond through his land, made 
a written contract with one B., by which B. was to run the 
defendants' mill for one year, and to manufacture for them at 
a certain price cotton furnished by them, and to keep the mill 
in good running order at his own expense, except the main 
gearing, which was to be repaired by the defendants if neces- 
sary. No rent was to be charged by the defendants, and they 
were not to be called on for any expense, unless the main 
gearing should fail or some injury arise to the dam. Six or 
seven acres of land where the factory stood, with the factory 
houses, blacksmith shop, &c., were to be used by B. In an 
action against the defendants for an injury to the plaintiff, 
caused by B.'s letting off the water from the pond so. rapidly 
as to overflow the plaintiff's land ; held, B. was a lessee, not a 
servant of the defendants, and therefore they were not liable 
to this action. — Fiske v. Framingham Manuf. Co.j xiv. 
491. 

3. The owner of land, containing a quarry, leases the quarry 
for ten years, and then conveys the land, " reserving the use 
of the quarry until the expiration of the lease." By mutual 
consent the lease was cancelled within the ten years. Held, 
the reservation still remained in force till the ten years expired. 
— Farnum v. Flatty viii. 339. 

3. The defendant gave to the plaintiff a bond, reciting that 
the plaintiff was in possession of certain land of the defen- 
dant, and was to keep possession of it, and pay the defen- 
dant a certain sum of money in one year. The condition of 
the bond was, that the defendant should deliver to . the plain- 
tiff a deed of the land, after the plaintiff had performed what 
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he was bound to do. The plaintiff remained in possession 
after the year expired, withOQt paying the money. Held, he 
was- not a tenant at will, but at sufferance. — Sanders v. 
Rieharefoofiy xiv. 6221 ^: 

4. A house was leased '^ to hold for the term of one year, the 
lessee paying therefor " a certain rent per annum,. '' and after 
the same rate for a shorter period of time/' The lessee cove- 
nants "to pay the said rent in quarterly payments, &c., and to 
pay the rent astfboTisi staCeid), »il4^ alt taxt^ and dwlifiei^Ietlied and 
to be levied thereon daring the term, and for such further 
time as the lessee shall hold the same." On the back of the 
lease was the following writing, signed by the defendant. 
^^FoQibe consideration, be. I hereby g^iaraftitee the fi»l!fi4ment 
of the covenants of the within-named lessee as within ex- 
pressed ; " and another writing, by which the lessee agreed 
to quit on reasonable notice, if the lessor should at any time 
determine to sell or pull down the house. Held, the lessee's 
covenants extended beyond the year, if he should longer con- 
tinue to occupy, and that the defendant was bound by his 
guaranty to the same extent. — Salisbtiry v. Hale, xii. 416. 

6. Held, the defendant was liable for the rent accruing for 
several quarters after the end of the year, although not noti- 
fied at the end of each quarter of the non-payment ; no dam- 
age being proved by reason of the want of such notice. ^^ 
Ibid. 

6. In an action for rent against an assignee of the lease, it 
appeared that, upon the execution of the lease, the lessee gave 
several promissory notes, equal in amount to the rent reserved, 
and payable respectively as the rents would fall due, and 
which were stated in the lease to be given as collateral secu- 
rity. Held, it was a question for the jury, whether the notes 
were intended by the parties to be in payment of the rent. — 
Howland v. Coffin^ ix. 62. 

7. During the time which a tenant actually holds by the 
permission of his landlord, the landlord's title shall not be 
disputed ; but, when he ceases to hold in that relation, he 
may commence upon an adverse title after the expiration of 
the lease. — Boston v. Binney, xi. 8 ; Johns v. Ckurch. xii. 
661. 



B. Use and occupation. 

1. A contract, express or implied, is necessary to sustain 
assumpsit for use and occupation ; and an occupant may reptl 
the presumption arising from his possession of the land, by 
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ihowing thai he claimed adversely. — Aoftofi t. Burn^y^ 
xi. 1. . 

2. Assumpsit for use and occupadon does not lie s^inst a 
tenant at will or sufferance, who has renounced the title of his 
landlord. — Ibid, 

3. The defendant bound himself under a penalty to convey 
land to the plaintiffs at such price as arbitrators should award ; 
deposited a deed with tlje arbitrators to be delivered to the 
plaintiffs on the publishing of the award ; and agreed to be- 
come tenant to the plaintiffi until August Isi, at 3juch rent as 
the arbitrators should award. They made an award and 
delivered the deed to the plaintrflfs, who therfetijioni tendered 
the pticn to the defendatnt ; but the latter refused to abide Vf 
the award and tendered the penalty of the bond, and about 
the 1st of August consented that the tenants then in posses- 
sion should remain, on condition of their paying him the rent 
as before. Held, the defendant was not bound by an implied 
contract to pay rent to the plaintiffs, after August Ist. ior use 
«i!id trccupaticn ; and that the title to the land cotdd toot lie 
tried in this farm ^ action. *^ lind. 



C, Assignment of a lease. 

1, The assignee of a lessor may bring an action of def^t 
for itent against the assignee of the lessee ] and the, 4efezir 
dant cannot offer parol evidence that the rent exceeda the 
annual value of the premises. — Howland v. Ciffin^ ix. Bk\ 



2. A liability to pay rent does not run with the land 
to bind an assignee upon the cove&itotf oiileae there be Lsoow 
eatate or interest leased,* 2. a rent reserved, properly ao called, 
Ibat ia, not a sum \n |;ross as a personal dejk, but a reserratien 
out of the leasehold estate or interest ; .3. a covenant of tba 
lataee to pay such rent. «^ Crmd€ v. Ingraham^ xiii. 36. 



— ' ■*■ I i n < > I * n 



D. Complaint under the landlord and tenant act. 

Where, upon a complaint under st. 1825, c. S9, by a land- 
lord against his tenant, the former recovers judgment for piMk 
session before a Justice of the Peace, and the respondent 
appeals to the Court of Common Pleas, and is there defaulted ; 
the complainant cannot recover for rent, or for injury to the 
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premises, subsequent to the commencement of suit, as ^^ addi- 
tional " or " intervening damages." He must resort to his 
recognizance, taken according to the statute. — BranumY. 
Perry, xii. 118. 



ILfHel fttilr SlxiOret. 



A. What is a libel, and of the allegations, evidence, 

and proceedings in an action therefor. 

B. What words are slanderous, and of actions there- 

for. 



A. What is a libel, and of the allegations, evidence, 
and proceedings in an action therefor. 

1. An indictment charged that the defendant, intending to 
injure the reputation of "one J. K. Esq., a member of the 
Honorable Senate of the General Court of Massachusetts 
aforesaid, and chairman of the committee of accounts, duly 
appointed thereto by the Legislature of the said Common- 
wealth, and maliciously intending to deprive the said J. K. of 
liis offices aforesaid, and the confidence of the people of his 
senatorial district," framed a Ubel of, concerning and against 
J. K., and caused the same to be printed in a public news- 
paper, under a paragraph headed, " The new nomination in 
Middlesex," in the following words. "In this committee of 
accounts, (meaning the committee of the Legislature aforesaid,) 
which had advertised for sealed proposals for the contract of 
printing, the honorable chairman Mr. K. (meaning the said 
J. K.) proposed, before a seal was broken, that the contract 
should be given to the Boston Statesman (meaning to the pro- 
prietors of that paper) provided their proposals were not more 
than $600 higher than any others. This was no more nor 
less than a proposal to give $500 from the treasury of Massa- 
chusetts to that reprobated Jackson press." Held, the publi- 
cation was not on the face of it libellous, and the indictment 
was defective in not averring such extrinsic facts as would 
render it libellous, with a colloquium that the publication was 
made of and concerning such facts. — CommonwecUth v. 
Chad, xiii. 198. 
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2. On the trial of an action for libel, the counsel on both 
6ides said that the only question of fact was the amount of 
damages. A verdict being rendered for the plaintiff; held, 
the defendant could not claim a new trial, for want of proof by 
the plaintiff that the libel related to himself as alleged in the 
inuendoes. — Child v. Homer, xiii. 603. 

3. In an action for libel, the defendant cannot give evidence, 
in mitigation of damage, of a distinct and independent libel 
on himself published hf the plaintiff. — Ibid, 

4. Otherwise, if the plaintiff's publication were so recent, 
that it may fairly be presumed to have called forth the defen- 
dant's, under immediate passion and provocation ; or if it is 
explanatory of the meaning or of the occasion of the libel in 
question. — Ibid. i 

6. And the latter publication need not purport on its face to 
be a reply to the former, if a comparison of the two show it 
to be so. — Ibid. 



B. What words are slanderous, and of actions there- 
for. 

1. It is no slander for one having a duty to perform, in 
good faith, and in the belief that he is fulfilling that duty, to 
impute misconduct to another ; unless express malice be proved. 
«— Bradley v. Heath, xii. 163. 

2. So, where the words are spoken in good faith to those 
who have an interest in the communication, and a right to 
know and act upon the facts stated. — Ibid. 

3. Thus, where a selectman, acting officially, at a town- 
meeting, during an election, said in good faith, and believing 
the words to be true, " the plaintiff has put in two votes ; " 
held, for both the above reasons, the words were not slander- 
ous. — Ibid, 

4. Held, in an action for speaking these words, the defen- 
dant might prove, under the general issue, the occasion of 
uttering them, and that the plaintiffs own conduct induced 
him to believe them true. — Ibid. 

6. The first count, in a declaration for slander, contains a 
colloquium that the plaintiff, when the words were spoken, 
was an agent for a stage-coach company ; and that one B. 
acted as sub-agent, and as such received moneys, of which he 
kept an accotmt in the books of the company, together with 



r 



i 



% 



y 



way-bills of pasyeng^rs coaveye^ ia the cwdi^fi ^ Hm cMn- 
pany, 4nd that suggestions had been inade thiut B* bad sol 
aiscounted for all the xQoneys ; it then alleges thai the 4efm« 
d^nt, in a discourse of and concerning the fiainiiiT^ i^^^xcji 
^c, spoke the words ''the plaintiff has altered ib^ WAY'^bills 
and books (meaning the way-bills under the care of ntdd B., 
and the books kept by him as aforesaid) to make them corres- 
pond, for the purpose of screening B. (meaning thereby that 
the plaintiff, for the purpose of aiding said B., in conceding 
his frauds on the said company, has iJeen guilty of the 6irime 
of forgery.)" The second count, referring to the cMofidum 
in the first, alleges that the defendant uttered ihe words ^' the 
plaintiff and B. are together in cheating the company, and 
th^ will cheat them out of more than the company can 
make." Held, the words in these counts were actionable*-^ 
Qay V. Horner^ xiii. 636. 

6. New general counts were filed, alleging respectivselyi 
that the defendant charged the plaintiff with forgery, ftaud, 
and a conspiracy to cheat. Held, these were for the same 
cause of action as the original counts, and therefore admissi- 
ble. — Ibid. 

7. \t i0 actionable to charge cne with taking waoridg afb 
parel animo furandi firom the body of a man drowned and 
driven ashore from a wreck ; the act being a felony. — TFou- 
^on y*. Saywardf xiii. 402. 

8. The declaration in an action of slander may state either 
the words or the substance of them. — Whiting v. SmHh, 
xiii. 364. 

9. If the former, the plaintiff need prove only such part of 
the words as would of themselves be ground of action.-^ 
Ibid. 



JLittn»t. 

1. A general parol license, by the owner of land, to cut and 
carry away wood growing upon it, (if available at all) must be 
acted on within a reasonable time ; and applies only to the 
wood as it is substantially at the time of giving the license. — 
Gilmore v. Wilbur^ xii. 120. 

2. What is a reasonable time, the fleets being agreed, is a 
<}uestion for the court. — Ibid. 

% 3ach license doe3 not cpQtiaue fifteen yesqrA, act hw»% 
acted uppn. — /Wrf. 
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I 

4k By «A iiidieiiturd^ between the towA of Boiston and the 
Bbston Mill Dam Corporation, the latter granted to the formeif 
n dertdin proportion of a tract of land covered with water, 
** excepting the mill-creek and such' other canals as may be 
agreed to be kept open for the passage of boats." By a sub- 
sequent indenture between the same parties, it was agreed 
that the town might put a covering over part of the creek 
or canal, " provided only that no interruption or impediment* 
sltoU be made or permitted below said coverings to boats or 
rsEfts, passing through or into said canal." Held, these pro- 
visions did not constitute a license to the abutters to navigate 
the creek. — Baket v. Boston^ xii. 184. 

5. The creek being kept open for boats, held, that although 
there was an implied public license to navigate it, this was K..\ 
irot such a perpetual' license as could be pleaded as a grant or .%[. 
It dedication to th^ ptrbttc r and that no individual could ac- 
qtiire a prescriptive ri^t by the use of it while thu^ open. -*• 
Ibid;. 

(5. HelcF, an abutter Could not acquire any prescriptive right 
by using it for a drain, such use not being adverse. — Ibid* 

7. Under sU 1821, c. 110, authorizing the mayor and alder* 
men of Boston to license theatrical exhibitions, the license 
need not be in writing. — Boston v. Schaffer^ ix. 416. 

8. Under the provision authorizing the mayor and aldermen 
to license theatrical exhibitions, '^ on such terms and conditions 
as to them may seem just and reasonable," they may exact 
money for the license. — - Ibid* 

9. The legislature may authorize: a city or tawn to ezaat ^ 
money for such license. — Ibid. 
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1. Upon a petition, under sL 1819, c. 156, by one who has 
furnished labor and materials for a building, for the purpose 
of enforcing a^ lien upon the land and building by Virtue of 
a written contract ; the owner of the land may appear and 
defend, though not a party to the contract. — Thaxter v. 
Williams^ xiv. 49. 

2. Under this statute, a^ medhsmie, cfotlti^dting with'dife whb 
is either an intruder or a particular tenant, acquires no lien 
upon the land or building as against the general owner of the 
Inid^. — JMd. 
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3. If the contract is with one who has a mere covenant for 
a conveyance of the land, but who afterwards takes a deed of 
it, and concurrently mortgages it to a lender of the purchase 
money ] the mechanic acquires no lien, the contractor having 
had only an instantaneous seisin. — Ibid. 

4. The manufacturer of goods has a lien for the price of 
manufecturing them. — Townsend v. Newell^ xiv. 332. 

^ 6. Where goods were attached in the possession of one 
having a lien upon them, and he receipted for them to the 
officer, with an agreement that the lien should still continue; 
and they were afterwards attached at his own suit, and re- 
ceipted for in the same way ; held, the lien was not thereby 
discharged. — Ibid. 

6. These attachments were made in suits against one who 
was not owner of the goods. In replevin by the owner 
against the officer, held, although the attachments were void 
and no justification to the defendant for detaining the goods, 
jel he might justify as servant of the person having the lien. 

% Held, the defehdant might offer parol evidence, that the 
attachments were made subject to the lien, neither the receipts 
nor the returns showing -any such fact. — Ibid. 



Himitutlonu. 



\ A. General, presumptive limitation. 

B. What cases are within the statute of limitations ; 

when it begins to run, and of the construction 
and effect thereof. 

C. What cases are excepted from the statute of limi- 

tations. 

D. What will take a case out of the statute. 



A. General, presumptive limitation. 

1. The lapse of twenty years merely raises a presumption 
of the payment of a debt, which may be rebutted by evidence. 
— Bass V. Bass, viii. 187. 
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2. Payment of a legacy may be presumed from circumstan- 
ces, after the lapse of twenty years from the time when it was 
payable. — Andrews v. Sparhawk, xiii. 393. 



B. What cases are within the statute of limitations ; 
when it begins to run, and of the construction 
and effect thereof, 

1. If a debt was contracted in a foreign country, between 
citizens of that country, and became barred by the foreign 
act of limitations, while the parties remained there ; such act 
is no bar to a suit for the debt, brought in this state, within six 
years from the parties' coming into the Commonwealth. — '^1^ 
Bulger V. Roche, xi. 36. 

2. The statute of limitations bars a suit in equity, by its 
own force, and not by the discretion or courtesy of the court.* 

— Farnam v. Brooks, ix. 212. - . *" .: 

■_■«.' .1 

3. The statute of limitations does not apply to direct inftflilf^ '\ 
created by deed or will, and perhaps not to. those crealedlbrf 
appointment of law, such as that of an executor or admihw> 
trator. Aliter, with constructive trusts, such as that of an 
agent or partner. — Ibid. 

4. Although the statute of limitations does not begin to 
run, in a case where a previous demand is necessary for a 
suit, till after such demand ; yet, unless it be made in reason- 
able time, equity will not interfere for reliefs — Codman v. 
Rogers, x. 112. " ^ 

5. What is reasonable time, depends on circumstances; but 
unless some cause for delay be shown, it seems the demand 
should be made within the time fixed by the statute for com- 
mencing an action. — Ibid. 

6. The executor of one of two partners, having made a 
partial settlement with the survivor, lay by for seventeen 
years, and till after the death of the latter, without making 
any demand for a further account. In the mean time, many 
of the partnership papers were destroyed by two fires. The 
delay was not accounted for. Held, the executor could not 
maintain a bill in equity to account against the administrator 
of the surviving partner. — Ibid. 

7. Upon a note payable in money, on demand, the statute 
runs from the d^te. — Little v. Blunty ix. 488. 

6. But where the promise is to deliver goods or perform 
work cm demand, and no action lies without a demand ; th6 
itatote runs from such demand. — Ihid. 

25 
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9. Where the statute has begun to run, it will continue to 
run, notwithstanding the intervention of any impediment, 
which, if it had existed when the cause of action accrued, 
would have prevented the operation of the statute. — Bulger 
V. Roche, xi. 38. 

10. Statutes of limitation affect only the time within 
which a legal remedy must be pursued, and do not affect the 
nature, validity, or construction of the contract. — Ibid. 
39. 



C. What cases are excepted from the statute of limi- 
tations. 

1. Actual fraud, if discovered, or if it might have been 
discovered, more than six years before the commencement of 
a chancery suit, does not take a case out of the statute. — 
JFanianl v. Brooks, ix. 212. 

2. Nor will a mere constructive fraud have this effect. — Ibid. 

3. An account closed is not necessarily a settled account. — 
Bass V. Bass, viii. 187. 

4. The statute of limitations does not apply to "an ac- 
count concerning the trade of merchandise between mer- 
chant and merchant," although no item is within six years. — 
Ibid. 

5. Nor although one of the parties has died more than six 
years since. — Ibid. 

6. Whether an account falls within the above description, is 
a question for the jury. — Ibid. 

7. The description applies, not merely to the buying and 
selling of merchandise, but to money demands growing out 
of such transactions. — Ibid. 

8. A shopkeeper's account, containing charges of articles 
sold to the defendants, some of them within six years before 
action brought, and also credits given more than six years 
before action brought, is not such an account current or 
mutual account, as that the charges made within six years 
draw the prior ones out of the statute of limitations. — Gold 
V. Whitcomb, xiv. 188. 

9. A bill in equity against an administrator, in order to 
bring the case within st. 1793, c. 75, s. 3, which gives a right 
of action within two years from the granting of letters, pro- 
vided it was not outlawed thirty days before the intestate's 
death) must contain allegations conformable to that provision : 
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otherwise, the defendant may plead simply actio non accrevit 
within six years from the commencement of suit, saying noth- 
ing about the thirty days. — Codman v. Rogers , x. 112. 

10. A bill in equity for an account alleged a partnership 
between two persons by indenture, a disolution by the death 
of one of them, and a parol promise by the other, to account 
to the plaintiff as executor of the deceased. Held, the suit 
was founded upon the parol promise and not the indenture, 
and therefore the statute of limitations was a good plea in 
bar. — Ibid. 

11. Held, this was not a case of merchants' accounts within 
the exception of the statute. — Ibid, 

12. To such a bill, brought by the executor of one of two 
partners against the administrator of the other, who survived 
the former, the defendant pleaded actio non accrevit. Held, 
the answer in support of the plea need not allege, that the 
cause of action did not accrue within six years and thirty 
days next before the intestate's death, nor at what time the 
intestate was called upon to account ; this fact not being sup- 
posed within the defendant's knowledge, and the allegation ' 
of actio non accrevit being equivalent to an averment, that a 
demand to account, if necessary, was made more than six . 
years before. — Ibid, 

13. A note is not an attested note within the exception to 
the statute of limitations, if the witness signs his name at a 
time subsequent to the signing by the promisor, and without 
his consent or knowledge. — Smith v. Dunham^ viii. 246. 

14. If the person attesting, being the attorney of the payee, 
at the time of the execution of the note write upon it the 
word " witness," intending to attach his own name, but acci- 
dentally omit to do it at the time, and two or three hours 
afterwards write his name as a witness, the promisor not 
knowing or consenting either at the making of the note or 
afterwards ; although, it seems, the act being done bona fide 
does not render the note void, it is not such an attestation as 
is contemplated in the statute. — Ibid, 



D. What will take a case out of the statute. 

1. Where two persons make a joint and several note, a par- 
tial payment, made within six years by the administrator of 
one of them, will not take the note out of the statute of limi- 
tations as to the survivor. — Hathaway v. Haskell^ ix. 42. 



*\ 
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2. A joint note, made in 1815 by two promisors, being shown 
in 1830 to one of them, he at first said he thought he was a 
witness to a note, and was not aware, till he saw the note, 
that he had signed it or any other note, with the other promi- 
sor. He admitted that he signed the note, and said he did 
not know that it had been paid, but presumed it was due. 
'Held, this did not take the case out of the statute of limita- 
tions.— Camftrfdg"c V. Hobart, x. 232. 

3. Had such admissions been made by a sole debtori they 
might have had this efiect^ — Ibid. 

4. One of two defendants, on being presented with an ac- 
count against them barred ^by the statute of limitations, said 
that he had paid enough of the other defendant's debts. Held, 
this was not an acknowledgment which took the case out of 
the statute. — Gold v. Whitcomb^ xiv. 188. 

6. Where a joint and several note is given by one as prin- 
cipal and another as surety, annual payment of interest by the 
former, from the time of giving the note, takes it out of the 
statute of limitations as to the latter. — Sigourney v. Drury^ 
xiv. 387. (See Reo. St. c. 120, $. 14-17.) 

6. A spendthrift und^r guardianship acknowledged and 
-^"^ promised to pay a debt contracted by him before the guardian- 
ship commenced. Held, this was insufficient to take the case 
out of Ibe statute of limitations. — Manson v. Felton. xiii. 206. 

7. Otherwise, with a promise by his guardian. This will 
bind the ward. — Ibid. 

8. Although a new promise upon a debt barred by the 
statute is a new cause of action, the plaintiff may declare 
upon the original promise, and to a plea of the statute reply 
the new promise. — Ldttle v. Blunt, ix. 488. 

9. And where the latter was made when the debtor was 
out of the Commonwealth, leaving no property within it 
attachable by ordinary process of law, the statute does not run 
upon it until after his return to the Commonwealth. — Ibid. 

10. The indorsee of an outlawed note may avail himself of 
a new promise made to a prior holder. — Ibid, 

11. The maker of a note said, '* he supposed that the note 
was paid by the land mortgaged as collateral, that he was 
willing to do what was right, that he should be willing to 
make some small additional payment for the pujpose of 
settling the business ; but if the plaintiff thought proper to 
sue, without taking the land, he should resist the suit." It was 
proved that the note much exceeded the value of the land. 
Held, the case was within the statute of limitations. -^ Oard^ 
ner v. Tudor^ viii. 206. 
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1. Indictment against a victualler, upon st. 1816, c. 112, 
s. 1, for keeping open his shop on the evening of the Lord's 
day, November 13th. Helii, by the words " any part of the 
LfOrd's day or evening " in the statute, were meant Sunday 
and the evening immediately following sunset on that day. — 
Ctnmnanwealth v. Newton, viii. 234. 

2. Held, it was sufficient to prove, that the act was done 
on any Sunday evening prior to the finding of the indictment, 
and within the time limited for such a prosecution. — Ibid* 



iHaftftetfJitfce. 

1. An attorney at law agreed with an agent, that if he 
would employ the attorney to collect demands of the princi- 
pal, the attorney would pay to the agent a share of the fees 
of collection. Held, the agreement was void by st. 1811, c. g^ 
62, and no action would lie upon it. — Allen v. JSawks,^ 
xiii. 79. 

2. The agent agreed in writing to pay the attorney for his 
services, nothing being said in the writing of the above illegal 
contract. In a suit by the attorney to recover of the agent 
for his services, held, parol evidence was admissible to prove 
the unlawful bargain. — Ibid. 



1. The defendant, being part-owner of a ship, brought an 
action of replevin against the plaintiff another part-owner. 
In an action for malicious prosecution on account of the bring- 
ing of this suit, the jury were instructed, that as every man 
is supposed to know the law, the plaintiff in replevin must 
be presumed to have known that replevin would not lie in 
such case, unless he could show the contrary. Held, the in- 
struction was correct. — Wills v. Noyes, xii. 324. 

2. The jury were also instructed, that to do a wrong or 
unlawful act, knowing it to be such, constituted malice, 
though it were done to obtain a lawful end. Held, the in- 
struction was correct. — Ibid. 
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3. In an action for malicious prosecution, it appeared that 
the defendant had caused the plaintiff to be twice indictc!d| 
and that the prosecuting attorney had entered a noL 
pros, on the second indictment, " it appearing that the 
accused had been formerly acquitted of the offence charged 
against him in this indictment." Held, the defendant might 
show that the two prosecutions were for distinct offences, and 
therefore that therp was probable cause for the latter. — White 
V. Ray, viii. 467. 

4. There is a material variance between an indictment '' for 
drawing and depositing in and across a highway a quantity 
of stones," and one ''for building a stone wall in and upon 
the same highway.'' Hence, in an action for malicious prose- 
cution, brought against the prosecutor of the latter indictment, 
it being proved that the plaintiff was guilty of the offence 
therein charged, and it not appearing, upon proper averments, 
that the two indictments were for one offence ; held, the de- 
fendant had shown probable cause for the prosecution. — 
Ibid. 



1. Upon the petition of a town for a mandamus to the 
County Commissioners, to take supervision of and finish a part 
of a highway formerly laid out by the Court of Sessions, an 
alternative mandamus was issued, to which the commissioners 
made return, that the part in question, which was a bridge, 
had been built by the town, with the aid of individuals, and 
the expense voluntarily incurred by the town and the in- 
dividuals, after the enactment of the statute providing 
for the payment of similar expenses out of the county treas- 
ury ; and that the bridge, immediately after its erection, was 
dedicated to the public, without any expectation on the part 
of the town that the expense would be reimbursed by the 
county. Held, the return was substantially good. — Spring- 
field V. Co. Commrs. of Hampden, x. 69. 

2. Held, as the proceedings of the town, which were made 
part of the return, showed the object of building the bridge, 
and as the building of a bridge or a highway is ipso facto a 
dedication of it to the public ; the return need not state how 
the bridge was dedicated. — Ibid. 

3. As neither the petition, nor the proceedings themselves, 
showed that any part of a road had been worked by the peti- 
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tioners, that they had incurred any expense therefor, or were 
requested by the commissioners of highways to construct the 
road ; held, these facts need not be stated in the return. — 
Ibid. 

4. Such return need contain only a full and certain answer 
to all the averments made by the petition, and a fair, legal 
reason for not obeying the mandamus. — Ibid 

6. And the return may be amended, if necessary, after ex- 
ceptions have been filed. — Ibid. 

6. Where a subordinate tribunal have acted in a judicial 
capacity upon a question properly brought before them, this 
court will not issue a mandamus, commanding them to 
reverse their decision. — Chase v. Blackstone Catial Co.^ 
X. 244. 

7. Thus where the owner of land injured by a canal re- 
covers before a jury greater damages than had been awarded 
by the commissioners, and thereupon moves the commissioners 
for costs, which they refuse ; this court will not interfere by 
mandamus. — Ibid. 

8. The writ of mandamus lies, either to compel the perfor- 
mance of ministerial acts, or is addressed to subordinate judicial 
tribunals, requiring them to exercise their functions and render 
some judgment in cases before them, when otherwise there 
would bo a failure of justice from a delay or refusal to act. — 
Ibid. 246. 

9. The svfficiency of a road is a question exclusively for 
the commissioners of highways. Hence a mandamus does 
not lie, commanding them to construct and finish a road, 
alleged to have been insufficiently made, but which they have 
already accepted as completed. — Rice v. Commissioners ^Tc, 
xiii. 225. 

10. Application for a mandamus, to compel the clerk of a 
parish to give the petitioner a certificate of his having joined 
the parish, in order that he might file it with the clerk of the 
society which he wished to leave. The petition was refused, 
the parly having a right of action, and the rights of third per- 
sons being liable to be affected in this process, without giving 
them opportunity to be heard. — Oakes v. Hilly viii. 47. 
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1. In an indenture of apprenticeship, a mother, as guardian 
by nature of her son, then over fourteen years of age, binds 
him as an apprentice to the plaintiff. The indenture declares 
that " the apprentice his master faithfully shall serve,'' &c., 
enumerating the duties usually imposed upon apprentices; 
adds a covenant by the plaintiff to instruct and support the 
apprentice, and thus concludes, — "In testimony whereof the 
parties have to this indenture set their hands.and seals." The 
instrument is signed and sealed by the plaintiff, the mother, 
and the apprentice. The plaintiff brings an action of cove- 
nant against the mother for a breach of duty by the appren- 
tice. Held, she was not liable, the words of the indenture 
being a mere designation of the duties of the apprentice, and 
not a covenant by her. — Holbrook v. BtUlard, x. 68. 

2. A master cooper has no authority to send an apprentice 
on a whaling-voyage, and receive his earnings. Nor can he 
justify so doing under a custom, such custom being repugnant 
to the terms and objects of the contract. — Randall v. Rotek, 

xii. 107. 

• 

3. A written, unsealed agreement, signed by an infant, his 
mother and step-father of the one part, and by the defendant 
of the other part, recites that the infant has been living with 
the defendant as apprentice to learn the trade of a cooper, but 
that no indenture has been executed, and provides that the 
infant shall go on a whaling-voyage, and shall do "the duty 
he ships to perform," and that the defendant shall furnish him 
outfits, and shall receive all his earnings on the voyage, and 
that at the end of the voyage the minor shall be free from his 
apprenticeship. Held, that so far as the relation of master 
and apprentice subsisted de facto by the actual residence of 
the minor with the defendant, it was waived and ended by 
the written contract; that the written agreement itself did 
not constitute a contract of apprenticeship; that independently 
of the supposed relation of master and apprentice, the contract 
was not reasonable and beneficial to the minor, and not bind- 
ing upon him ; and that he might recover his earnings on the 
voyage to his own use Nickerson v. Easton, xii. IIO. 

4. A father bound his minor son an apprentice until he 
should come of age, by an indenture executed by the father 
and son and the master, securing to the minor the benefit of 
his earnings. The minor afterwards, with the consent of the 
father and master, sailed on a whaling voyage, and the inden- 
ture was discharged by a deed executed by the father and 
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master. An order of the same date with this discharge Was 
drawn by the minor and his father, in favor of the master 
upon the owners of the ship, for a part of the, minor's earnings, 
and another order was drawn at about the same time by the 
minor alone, for all his earnings, in favor of another person^ 
arid the father never claimed them. Held, they were not 
liable to be attached by a trustee process against the father. — 
Manchester v. Sinith^ xii. 113. 

6. A brig, towed at the stem of a steamboat which was 
used in towing vessels in the Mississippi river, below New 
Orleans, thfough the negligence of the master and crew x)f 
the steamboat, over whom those in charge of the brig had 
no control, was brought into collision with a schooner lying 
at anchor. Held, the owner of the brig Was not answerable 
for the damage done to the schooner. — Sproul v. Hemnmng" 
way^ xiv. 1. 



1. Where A. and B. occcupy separate halves of one dwelling- 
house, a notification for A. to attend a muster, left at B.'s 
part of the house, is not a legal warning* — Washburn^ Petr. 
Sf'c.y ix. 40. 

2. The captain of a company has authority to accept the 
resignation of the clerk. — Field, Petr. Sfc,^ ix. 41. 

3. An order to a warning officer to warn a meeting of the 
company, signed **by order of said commanding officer, A. B. 
clerk,*' instead of being signed by the commander himself, is 
legal. — Ibid, 

4. The commander cannot delegate the power of appoint- 
ing a person to warn for a company parade. — Commonwealth 
V. Kellogg, ix. 657. 

6. Upon complaint against a soldier for neglecting to appear 
with his company "at E. S.'^s store," it appeared that the cap- 
tain ordered that the company should be warned to appear at 
that store, but that the warning was to appear " at the usual 
place of parade of the <;ompany " ; that the store was the usual 
place, and was known to be so by the soldier, who had done 
military duty there before. Held, the evidence supported the 
complaint. — Field, Petr. S^c, ix. 41. 

6. An enlistment in a volunteer company of militia is not 
dissolved, by the soldier's removing out of the limits of the regi- 
ment, to which the company is attached, into those of another 

26 
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regiment of the same brigade, and performing duty in a stand- 
ing company of the latter regiment. — Munyan v. Cobum^ 
viii. 431. 

7. The captain of a company certified on a sergeant's war- 
rant, that he '' has been appointed clerk of said company, and 
has taken the oath necessary to qualify him to discharge the 
duties of his office," but the certificate was not dated. Held, 
the captain, since become a major^ might amend by affixing 
the date ; that parol evidence of the time was admissible ; that 
the oath must be presumed to have been administered by the 
captain ; and that the certificate need not set forth*such Oath. 

— Clapp V. Watstmy viii. 449. 

V 8. A minor, over eighteen, is bound by an enlistment into 
a volunteer company, made without the consent of his parent, 
master, or guardian. — Dewey, Petr. xi. 265. 

9. Such minor may legally be clerk of a company. — Ibid. 

10. He would be holden to account for fines collected. — 
Ibid. 

11. The commanding officer is a competent witness in a 
prosecution for militia fines, — having no personal interest in 
the monies thus collected, either as officer or member, — Bttrt 
V. Dimmockf xi. 355. 

12. The authority of the commander of a regiment or bat- 
talion, to grant warrants to sergeants appointed by the captain 
of a company, is a personal duty or trust, not to be delegated 
by a prior general appointment ; hence a sergeant cannot be 
legally clerk of the company, unless he has a warrant acted 
upon by the commanding officer of the regiment or battalion, 
and signed by him or by another under his specific direction. 

— Ibid, 

13. A major-general has no power to appoint a judge-advo- 
cate for any particular court-martial, the office being for the 
time vacant. — Brooks v. Adams, xi. 441. 

14. The proceedings of such court, without a judge-advo- 
cate, legally appointed, are illegal and void. — Ibid. 

15. Where a division court-martial, which assembled during 
a vacancy in the office of judge-advocate, afterwards met 
merely by virtue of an adjournment, and in the mean time a 
judge-advocate was duly appointed and commissioned j held, 
the proceedings at the adjourned session were void, the court 
being originally illegal, and the adjournment a nullity. — 
Brooks V. Graham, xi. 445. 
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16. A court-martial is a court of limited and special juris- 
diction. The law will intend nothing in its favor. — Brooks 
V. Adams xi. 442. 



1. In an action on the case for damage to the plaintiff's mill, 
situated in the county where the action was brought, occa- 
sioned by a dam which the defendants erected on the same 
stream, and which was alleged under a videlicet to be in the 
same county, it was proved that the dam was in another 
county. Held, the variance was immaterial. — Thompson v. 
Crocker J ix. 59 ; Harden v. Crocker ^ x. 383. 

2. Mere theoretical damage to one mill, occasioned by 
another, is no ground of action ; but for any perceptible in- 
jury, the owner of the former may recover damages. — Ibid. 

3. If the plaintiff owns a mill on one side of a stream, and 
the defendant a mill on the other, with a dam in common, 
and each is entitled to the water alternately six months in 
the yejur ; each may repair his own floom at any time of the 
year; especially if each has a right to the surplus water not 
required by the other's mill. — Boynton v* Rees, ix. 528. 

4 And if the defendant uses ordinary diligence in repairing^ 
he will not be answerable for any accidental damage. — Ibid. 

5. The defendant, to prevent great injury to both parties 
from an accideiit which occurred in the process of repairing, 
without negUgence on his part, found it necessary to raise the 
waste-gate and remove the flash-boards of the plaintiff. 
Held, he was not liable for the damage. — Ibid. 

6. Under the statutes for the support and regulation of 
mills, a dam cannot be so built as to overflow and render im- 
pai^able a highway in actual use. — Comm.on%tfealth v. ^^e- 
v^iSj X. 247. 

7. Where the owner of land through which a stream passes 
has built or is building a mill upon it, these statutes do not 
authorize another owner below, having no right either by 
grant, prescription, or actual use, to erect, a new dam or raise 
an old one, so as to destroy the privilege above, simply under 
a liability to damages. — Bigelow v. Newell^ x. 348. 

8. The object of St 1795, c. 74, was the encouraging, the 
building of mills, serviceable for the public good and benefit 
of the town« The mischief, intended to be guarded against. 



i204 MILL. 

was ,the expense and vexation arising from a multitude of 
actions for damages to be brought by private owners of land. 
— Commonwealth v. Stevens, x. 248. 

9. The statutes for the regulation of mills were designed 
to provide for the most beneficial occupation and enjoyment 
of natural streams and water-courses, but do not author- 
ize the mill-owner to make a canal or artificial stream, which 
will lead the water into another person's lands. Hence the 
remedy of a party, whose land is thus flowed, is an action at 
common law. — Fiske v. Framingham Manuf, Co.j xii. 68. 

10. Nor does it make any difference, that the canal was 
mside under a contract between the parties. — Ibid. 

11. Where the act complained of is not a direct injury to 
the plaintiff's land, but the opening of a sluice on land upon 
which the mill-owner has a right to enter, whereby the plaia- 
tiffs land is flowed ; it seems case and not trespass is the 
proper form of action. -. — Ibid, 

12. The dam of a mill, which is disused, removed, and not 
replaced, is no longer a mill-dam within the mill acts. Hence 
the remedy for flowage by means of it is an action at common 
law. — Baird v. Hunter , xii. 656. 

J3, In such action, damages are recovered only for the time 
subsequent to the dam's being a mill-dam within the acts. — » 
Ibid. 

14. A grapt was made of a right to erect and maintain 9 
dam, from the grantee's land on one side of a stream to the gran- 
tor's land on the other, at about the distance of sixty rods 
below certain mills of the grantor. A dam was built more 
than sixty rods below, and afterwards, the grantor not object- 
ing, was removed twenty rods higher up the stream, but was 
still below the sixty rods. Held, the removal should be pre* 
eumed to be within the intent of the parties to the deed,^-* 
Boynton v. Rees^ viii. 329. 

15. Held, the erection of the dam, and the occupation of 
it six months in the year by the grantee, a stranger occupying 
it the other six, )vejre not conclusive evidence of notice of 
Jthe grant, as against a s.ubsequenjt pwrchasiejr of the grantor's 
land, — jbid, 
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A. What constitutes a mortgage. 

1. A. loaned money to B., taking from him an absolute 
deed of land, and executing a bond of defeasance of the same 
date. The deed was delivered to A., but by agreement of 
parties at the same time, the bond was left with the sci*ivener, 
to be delivered to the obligee, if he should within a certain 
time repay the money, but otherwise to the obligor. The 
money not being repaid, held, the bond was an escrow, and 
did not constitute the deed a mortgage; and was rightfully 
given up to A. upon non-payment of the money. — Bodwell 
V. Webster, xiii. 411. 

2. Held, that it did not affect the case, that the word escrow 
was not used in the transaction. — Ibid. 



B. Respective rights and liabilities of mortgagor and 
mortgagee. 

1. A mortgage by deed poll contained the condition, that if 
the mortgagor should occupy and cultivate the mortgaged 
premises, and cause to be delivered annually to the mortgagee, 
during his life, one half of the produce in the following man- 
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ner, viz., the hay, &c. to be deposited in the barn, &c. stand- 
ing on the land mortgaged ; the deed should be* void. Held, 
this condition operated, either by way of estoppel or reserva- 
tion, to give the mortgagor an exclusive right of possession, 
before condition broken, except so far as the mortgagee entered 
to take his own share of the produce ,* and that an entry by 
the latter for any other purpose made him a trespasser. -^ 
iPtagg V. Flagg, xi. 475. 

2. *A mortgagee of the share of one tenant in common is 
not bound by a partition made upon petition of the other, un- 
less he was a party to the suit, or has ratified the partition^ ^ 
Colton V. Smith, xi. 311. 

3. The mortgagor, in such case, being permitted to retain 
possession by the mortgagee, has a right to occupy in common 
with the cotenants or in severalty, and his occupation in seve- 
ralty, not being tortious, will not operate a disseisin of the 
mortgagee, nor prevent him from maintaining a petition for 
partition. — Ibid. 

4. Where a mortgagee takes possession, he is not liable to 
the mortgagor, after redemption', for rent accruing while he 
occupied ; although he credits nothing, in his account, for the 
rent, and no allowance is made for it in settlement of the debt. 
— Wood V. Felton, ix. 171. 

5. But he is liable, to the amount of a fair rent, for money 
had and received, upon the ground of over payment. — Ibid. 

6. A. mortgaged to B. a piece of land containing a number 
of tan-vats ; and they afterwards agreed that a part of the 
vats should be used by them jointly. A few months after 
commencing business^ A. failed and absconded ; but B. kept 
the vats and finished tanning the stock on hand, which took 
more than two years. After A. absconded, B. as mortgagee 
demanded and received rent of other tenants upon the land 
under A., and subsequently took possession of the whole land 
under a writ of possession. C, a purchaser under A., after- 
wards redeemed. B., in his account of the mortgage debt, 
gave no credit for rent of the vats which he occupied, and 
received his debt without any deduction for such rent. B. did 
not quit possession of the vats used on joint account, until 
some time after the redemption. In an action by C. against 
B., for use and occupation, and for money had and received, 
held, 1. that the count for use and occupation did not lie; 
2. that B. was not accountable for the rent arising before ser- 
vice of the writ of possession ; 3. that after such service he 
held the vats as mortgagee, and not under the agreement with 
A, ; 4. consequently, that he was accountable for the rent 
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Trom that time, in the count for money had and received. — 
Tbid. 

.7. A., before absconding, assigned certain vats with hides 
in them to D., who employed B. to tan out the hides. B. 
kept possession of these vats till the hides were well tanned, 
and till after C. had redeemed. Held, that C. could not re- 
cover rent of B. for these vats. — Ibid. 

8. Where a mortgage, of leasehold premises reserves a right 
to the mortgagor to retain possession until breach of condition, 
and he holds over ; the law will not imply an assumpsit to 
pay rent to the mortgagee during the time of holding over, and 
previous to an entry by the mortgagee. — Mayo v. Fletcher, 
xiv. 526. 

9> After breach of condition the mortgagor tenders perfor- 
mance ; and the mortgagee brings assumpsit for rent alleged 
to have accrued during the holding over. Held, the title to 
the premises could not be tried in this action. — Ibid. 

10. A third person, by permission of the mortgagor, entered 
and occupied before, and retained possession after,, condition 
broken. Held, the mortgagee, who had never entered, could 
not maintain trespass quare clausum against him. — Ibid. 



C. Assignment, payment, and discharge of a mort- 
gage. 

1. The owner of land mortgaged it to V. in 1803, but re- 
mained in possession. In January 1810, he conveyed to A., 
and in March 1810 to T. In 1812, the mortgagee conveyed 
by quitclaim to T., covenanting against all persons claiming 
under himself Held, this operated as an assignment of the 
mortgage, and not an extinguishment or merger, which would 
give priority to the title of A. — Hu7it v. Hunt, xiv. 374. 

2. A mortgage being given as security for a note, and 
assigned; the mortgagor gives a new ngte in exchange for 
the old one, neither party intending it as payment. Held, it 
should not operate as such, but between the parties the mort- 
gage remained as security for the new note. — Watldns v. 
Hill, viii. 622. 

3. Whether it would be so as against a party purchasing 
from the mortgagor, qu. — Ibid. 

4. A note and accompanying mortgage were handed with 
other effects by A., the administrator of the mortgagee, to i^, 
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the guardian of the mortgagee's heirs, on a settlement, as 
their property ; but there was no indorsement of the noteor 
written assignment of the mortgage, but a power of attorney 
given to B. to act in the name of A., which power was not 
recorded. Held, the transaction was an equitable assignment, 
and that afterwards the mortgagor or his assigns, having notice 
of it, could not legally pay or lender the debt to A., with the^ 
purpose of prejudicing B. and the heirs ; and that B. was not 
bound by a discharge of the mortgage given by A. — Cutler 
V. Haven, viii. 490. 

5. It seems, payment should be madp to B., and that he 
might discharge the mortgage by cancelling the deed and 
giving up the note. — Ibid, 

6. The guardian afterwards settled his account (not charg- 
ing himself with the debt, which he had not collected) and 
was discharged from his trust. .Held, as the guardian was not 
liable to the heirs for debts not collected, he retained no inter- 
est in the mortgage, after his discharge, which authorized him 
to enter and foreclose ; and that a subsequent discharge of the 
mortgage by the administrator, on payment of the debt, was 
valid. — Ibid. x. 167. 

7. Taking possession of -iand mortgaged for the purpose of 
foreclosure does not operate as payment" of the debt. The 
land still remains as security. — West v. Chamberlin, viii. 
336. 

8. A. having mortgaged an estate to B. as security for 
several notes, B. assigned the notes and mortgage to C., C. 
agreeing in writing to pay B. $500, as soon as it could be col- 
lected upon one of the notes for thai sum. C. received $30 
on this note, and took possession of the land with a view to 
foreclosure. A. occupied for some time afterwards as C.'s 
tenant, but, being insolvent, never paid him rent. Before the 
expiration of three years from the entry, B. brings an action 
against C, declaring upon his contract, and for money had 
and received. Held, the taking possession of the land was 
no payment of the mortgage, and therefore O. was not liable 
upon his contract ; and that he was not liable for the $30, 
unless specially demanded, until the whole sum was paid; 
nor for any more rent than he had actually received. — Ibid, 

9. The demandant, erroneously supposing that he was the 
purchaser of the equity of redemption of land subject to two 
mortgages, paid the amount of the first to the holder, and 
took from him a deed, whereby he " remises, releases, grants, 
bargains, and sells " his interest in the land, " meaning hereby 
to release all the right I have in the premises by virtue of said 
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mortgage, the aforesaid sum having been this day pAid me in 
discharge of said mortgage.'' The demandant brings a writ 
of entry for the land against the second mortgagee. Held, the 
above deed operated as a grant of the legal estate, or a satisfied 
mortgage, and not as an assignment of the debt, this being 
paid by the demandant. — Wade v. Howard, xi. 289. 

10. Held, the latter clause was not inconsistent with the 
former, but merely explanatory of the object of the mortgagee, 
viz., to acknowledge payment 'of the mortgage, and negative 
the assignment of the debt, — and that both clauses were to 
be regarded in construing the deed. — Ibid. 

11. A mortgagor, having sold the land and taken in pay- 
ment the note of the purchaser, and agreed to extinguish the 
mortgage, delivered the note to the mortgagee, under an 
agreement, that if paid, (which was not done,) the proceeds 
should go towards payment of the mortgage ; and also de- 
posited with the mortgagee the sum due on the mortgage, in 
order to stop the interest, but under an agreement that it 
should not be applied to a payment of the mortgage. The 
mortgagee gave a receipt for the money and retained the mort- 
gage deed and the collateral note. Held, this was not a pay- 
ment of the mortgage. — Howe v. Lewis, xiv. 329. 



D. Redemption of a mortgage ; and what shall be 
allowed and accounted for therein. 

1. Under the 5^. 1798, c. 77, s. 1, upon a bill to redeem, all 
sums expended by the mortgagee in necessary repairs and 
betterments shall be allowed him, though they exceed the 
rents and profits. — Reed v. Heed, x. 398. 

2. Otherwise with monies expended for improvements 
merely ornamental, unnecessary for the upholding of the 
estate, and not contributing to its permanent value. — Ibid. 

3. The mortgagor should be charged with no more of the 
cost of repairs than is beneficial to the estate. — Ibid. 

A. Repairs, allowed for in an account stated by a master, 
will be presumed to have been necessary, unless the contrary 
appears from his report or otherwise. — Ibid. 

6. The plaintiff, being the owner of an equity of redemp- 
tion, encouraged the defendant to purchase the mortgage, by 
saying that the land was not worth more than the amount of 
the mortgage, and that he would never redeem ; whereupon 
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the defendant bought the mortgage, and made expensive 
improvements upon the lapd. Held, a Court of Equity 
would not assist the plaintiff to redeem. — Fay v. VaietUiM^ 
xii. 40. 

6. Upon a bill for redemption brought by a subsequent-; 
against the prior mortgagee, it is no substantive ground of.*> 
defence, that the latter conveyance was fraudulent as against 
creditors of the mortgagor. — Powers v. Russel, xiii. 69. • 

7. But, for the purpose of showing with what intent certain 
acts were done, and as bearing upon the fact, that the deed 
was not delivered ; this evidence is admissible. — Ibid. 

8. Before repeal of the proviso in sL 1821, c. 85, s. 1, in op&r 
to sustain a bill for redemption, the plaintiff must allege and 
prove that he had paid or tendered the full amount due on 
the mortgage, (or performed or offered to perform any other 
condition) or that he had requested the defendant, and the 
defendant had neglected or refused, to state his account. — 
Putnam v. Putnam, xiii. 129. 

9. Money paid into court by the plaintiff in a bill for re- 
demption, cannot be taken out by the defendant, if he dis- 
putes the right to redeem, and prevails in his defence. — Ibid. 

10. Upon a bill to redeem, held, that if the mortgagee ac- 
tually occupied himself, he should not be allowed, for his care 
of the estate, any commission on the rent with which he was 
charged by the master in chancery, in stating the account. — 
Eaton V. Simonds, xiv. 98. 



E. Who may redeem a mortgage, and on what terms, 
and whose duty it is to redeem. 

1. Where a wife joins her husband in a mortgage deed, she 
still has dower in the equity of redemption ; and though she 
cannot sue the mortgagee or his assignee at law, equity will 
enforce her claim. — Eaton v. Simonds, xiv. 98. 

2. A wife joined in a mortgage deed made by the husband, 
releasing her dower. The equity of redemption was after- 
wards sold, on an execution against him, to the defendant ; 
who, having paid the amount due on the mortgage, claimed 
an assignment of it. But the mortgagee represented that an 
assignment was needless, and a discharge was accordingly 
executed on the margin of the records. Held, this was an 
extinguishment, not an equitable assignment, of the mortgage; 
and that the widow should have her dower free from the 
incumbrance. — Ibid. 
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3. Immediately after the execution sale, which vas after 
condition broken, the defendant entered upon the land, and 

■ afterwards procured an assignment of the mortgage. He had 
*. been in possession more than three years after the assignment, 
.. when the mortgagor died, but the wife was never notified that 
i^rhe was in possession for condition broken. Held, the wife 
. might redeem, in order to give her a claim to dower. — Jbid. 

4. Held, the defendant must account for the rents and 
profits received since, but not for those received before, the 
husband's death, and that he should be allowed for repairs by. 
the same rule. — Ibid, 

6. Two parcels of land, in which S. is entitled to dower, 
are mortgaged together as security for a debt. Afterwards 
the mortgagor conveys all his interest, in one parcel to A:, and 
in consideration of S.'s joining in the conveyance, and releas- 
ing her dower, he conveys to her a life estate in this parcel, 
upon which she enters and takes the profits. The plaintiff 
purchases of the mortgagor his right in equity to redeem the 
second parcel. P., having purchased A.'s interest in the first 
parcel, takes an assignment of the mortgage, and enters upon 
the mortgaged premises for foreclosure. The plaintiff brings 
a bill in equity to redeem. Held, S. was not liable to con- 
tribute towards the redemption, nor to account for the profits 
of the second parcel, having received the lease for life in lieu 
of her dower in both parcels. — Brooks v. Harwood, viii. 
497. 

6. Held, as the assignee of the mortgage could not have 
compelled S. to pay over the rents and profits of the second par- 
cel, without giving her a right to dower in the whole land, he 
was not bound to account for them in this suit ; and that the 
plaintiff had no equitable claim to them, having purchased 
after the lease for life, and at a reduced price on that account. 
— Und. 

7. Held, the assignee of the mortgage was bound to account 
for the rents and profits of the first parcel, from the time of 
his entry for foreclosure. — Ibid, 

8. Held, the plaintiff, upon payment of the whole mortgage 
debt, deducting the rents and profits last named, might hold the 
whole mortgaged estate, excepting the part leased to S., until 
he should be reimbursed the amount paid by him over bis 
proportion of the mortgage debt. — Ibid. 

9. An heir, who sells lan4 mortgaged, without calling upon 
the administrator to redeem, cannot afterwards make any 
claim on the personal estate. — JErat;cn v. Foster, ix. 112. 
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F. Actions between mortgagor and mortgagee, and 
the pleadings and judgment therein. 

1. Breach of the condition of a mortgage gives the mort- 
gagee an absolute title at law ; and the mortgagor cannot bring 
trespass against him, after entry for condition broken, or against 
any one holding under his title, though the mortgage debt have 
been paid. — Howe v. Lewis, xiv. 329. 

2. The demandant, having purchased at an execution sale an 
equity of redemption, afterwards took an assignment of the mort- 
gage, both the mortgage and assignment being duly recorded. 
Within a year from the execution sale, he brings a suit on the 
mortgage to recover possession of the land. Held, without 
an actual entry by the demandant or the mortgagee, the for- 
mer had a seisin sufficient to sustain the action. — Tuttle v. 
Brown, xiv. 614. 

3. Held, the purchase by the demandant of the equity did 
not operate as a merger of the mortgage. — Ibid, 

4. Held, the tenant could not offer in evidence the officer's 
deed to the demandant under the general issue. — Ibid. 

5. The executor of a mortgagee entered for condition 
broken and leased the land. The mortgagor brings trespass 
against the lessee, who justifies under the lease. Held, the 
plea need not allege in what capacity the lessor held the land. 
— Howe V. Lewis, xiv. 329. 

6. After condition broken, and after payment of the debt, 
a mortgagee cannot maintain a writ of entry on the mortgage ; 
because, under these circumstances, the required conditional 
judgment could not be rendered. — Wade v. Howard, xi. 
289. 

7. A. and B., tenants in common, mortgage their land to 
C, to secure a joint and several bond, and A. afterwards mort- 
gages his moiety to C. to secure a debt due from himself 
alone. C. enters upon A.'s moiety for breach of condition of 
the second mortgage. He then brings an action against B. 
upon the first mortgage for breach of condition. Held, the 
conditional judgment should be rendered for only one half the 
amount of the land. — Sargent v. McFarland, viii. 500. 
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O. Foreclosure of a mortgage. 

1. The foreclosure of a mortgage is in no strict legal sense 
a payment ; yet the courts have said, as a rule plainly result- 
ing from the operation of the statute, that the value of the 
land shall enure by way of payment ; and as there is no act 
of the parties ascertaining this value, it shall be fixed by ap- 
praisement. — Briggs V. Richmond, x. 396. 

2. After foreclosure, the indefeasible title being in the mort- 
gagee, the estate may be valued, and he may then be deemed 
to have received payment pro tanto. — West v. Chamberlin, 
viii. 338. 

3. If a mortgagee forecloses, and then conveys to a person 
having another mortgage on the same estate ; in 'an action 
by the latter upon his debt, the mortgagor cannot defend on 
the ground of payment, because the mortgaged estate and the 
rents and profits exceed in value the amount of both debts ; 
for the plaintiff by the conveyance from the other mortgagee 
gained an absolute title, without reference to his own mort- 
gage. — Hedge v. Holmes, x. 380. 



H. Mortgage, or hypothecation, of personal property. 

1. The owner of a horse mortgaged and delivered posses- 
sion of it. Afterwards he assigned his remaining interest to 
C, and became the servant of C, whom the mortgagee per- 
mitted to use the horse. C. and the mortgagor afterwards 
delivered the horse to S. to be depastured. Afterwards, July 
lOlh, the mortgagee conveyed his right to the four plaintiffs, 
and on the same day C. conveyed his right of redemption to 
three of them. July 13th, the horse was attached in the hands 
of S., in a suit on a note oif S. and the mortgagor, brought in 
the payee's name, but by direction and for the benefit of the 
indorser, the defendant in the present suit, and was sold on the 
execution in that suit, and purchased by the defendant. 
Shortly after the attachment, S. was notified by a letter from 
C. that the horse was sold to the plaintiffs, and he was re- 
quested to deliver it to them; of which he informed the 
nominal plaintiff in that suit ; but no such delivery was made. 
Held, the delivery to the mortgagee would* avail his assignees, 

-as against ahy one claiming through C. — Hunt v. Holton, 
xiii. 216. 

2. Held, the legal" title was in all the plaintiffs, and the 
equitable title to redeem in three of them, no right remaining 
in C. — Ibid. 
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3. That defendant could not claim as a bona fide purchaser 
at an execution sale, being presumed to know the facts which 
were known to the nominal judgment creditor. — Ibid. 

4. That defendant was liable in trover for the horse, and, 
the taking being wrongful, without any previous demand. — 
Ibid. 

5. That the defendant, being a stranger, claiming as a cred- 
itor of C, could not object to the joinder in action of the 
three plaintiffi with the fourth. — /Wd. 

6. By a contract between H. and L., lessees of a brick yard, 
and E., it was agreed, that E. should make bricks in the yard, 
and pay H. and L. at a certain rate for the clay, and that H. 
and' L. should purchase wood, sell the bricks, &c. ; that the 
profit or loss should be divided between them; and that H. 
and L. should have power to retain the bricks in their posses- 
sion, to the amount of all sums of money, which they might 
from time to time advance to E. Afterwards E. drew an 
order on H. and L., to pay one D. what sums might be due to 
E. from the sales of the bricks, after deducting the sum due to 
H. and L. for their advances. Afterwards H. and L. assigned 
all their property to the plaintiffs, including their interest 
under the contract above-mentioned, and plaintiffs went into 
the brick yard and notified E. of the assignment, and be as- 
sented to it, and agreed to act as the plaintiffs' agent ; the 
plaintiffs agreeing to make advances in the same way that 
H. and L. were to do under the original contract. The plain- 
tiffs took possession of the yard and of property therein, and 
by writing gave the charge of it to E., with directions to sell 
the bricks at retail for cash, and after receiving a certain sum, 
to deposit it in a bank to the plaintiffs' credit. The bricks 
were subsequently attached by a creditor of E. The plaintiffs 
bring replevin against the ofiicer. Held, the right of H. and 
L. to retain the bricks as security for advances to E. was 
assignable, with the consent of E. ; that the plaintiffs had a lien 
paramount to the attachment ; and that the order drawn 
by E. was admissible in evidence, as tending to prove the 
original contract on the part of E., by which H. and L. were 
to retain E.'s part of the bricks as collateral security. — Ma- 
comber v. Parker, xiv. 497. 

7. Although there cannot be a pledge, technically speaking, ; 
of a chattel not in existence, there may be a hypothecation^, 
by which a lien will arise as soon as the cbattel is created. 
Thus, where it was stipulated by a,^hricl^WjaikeT that the 
lessees of a brick yard should retain the biric.ks .|p be made, as 
security for their advances to the maker ; 'hild^ the bricks be- 
came pledged as fast as manufactured. — Jfbid, 
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A. By what court a new trial may be granted, and 

what shall be open to inquiry therein. 

B. New trial on the ground of surprise or mistake. 

C. For excessive or insufficient damages. 

D. For a verdict against law or evidence. 

E. For the purpose of introducing new evidence. 

F. For unauthorized interference, wrong or defective 

instruction to the jury, or admission of improper 
evidence, by the court. 

G. For misconduct or other irregularity in the jury. 



A. By what court a new trial may be granted, -and 
what shall be open to inquiry therein. 

1. An order of the Court of Common Pleas upon a motion 
for a new trial, made under 5^. 1820, c. 79, s, 7, is a matter of 
discretion with that court, and not subject to revision by this 
court. — Gray v. Bridge, xi. 189. 

2. A new trial may be granted for the determination of a 
single point, or correction of a single error, without opening 
the whole case. — Winn v. Columbian Ins, Co., xii. 279. 

3. Where, in an action upon a policy of insurance, the 
judge remarked that it might be most convenient for the jury 
to decide only the question, whether the loss was total or par- 
tial, and, if they viewed it as partial, assessors might be ap- 
pointed to estimate and state the amount of the loss, and the 
plaintiffs did not dissent from this course, and neither party 
oflfered any statement of the amount of a partial loss, and the 
jury found that the loss was a partial one ; held, the plaintiffs 
could not claim a new trial on the whole case, but, as it ap- 
peared that they acted under a misapprehension of their rights 

.in not expressing their dissent, a new trial was granted, upon 
ibeir consenting that a verdict should be entered for a partial 
loss, and -that* tbe only question to be tried should be the 
amount. — 'Ibid. ' . 
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B. New trial on the ground of surprise or mistake. 

Where the defendant in a real action had been in possession 
of the demanded premises for six years, but his counsel, in 
consequence of perturbation of mind,' occasioned by a danger- 
ous illness occurring in his family during the course of the 
trial, neglected to claim any allowance for betterments, and 
the plaintiff recovered a verdict ; the court, in the exercise of 
its discretion, and to effect the substantial ends of justice, 
decided to grant a new trial or to suspend judgment, in order 
either that the defendant might with the plaintiff's consent 
remove the betterments from the land, or that at the election 
of the defendant an auditor might be appointed to assess the 
sum to be allowed the defendant for them. — Cutler v. i2ice, 
xiv. 494. 



C. For excessive or insufficient damages. 

1. Where the amount of damages depends wholly on opin- 
ion, it is no ground for a new trial, that the verdict is found 
for a larger or smaller sum than any witness testified to. — 
Brewer v. Tyringhamj xii. 647. 

2. In an action on the case to recover damages for breach 
of contract, it may be ground for a new trial that they are too 
small. — Taunton Manuf, Co., v. Smith, ix. 11. 



D. For a verdict against law or evidence. 

1. If a fact to be found by the jury consists of distinct inte- 
gral parts, some of law and some of fact, which must exist 
and be proved, before such mixed fact can be said to be legally 
established ; a verdict, finding the fact without the evidence of 
such legal pre-requisites, would be a verdict against law, and 
should be set aside as often as rendered. — Bryant v. Com, 
Ins. Co., xiii. 543. 

2. Thus, where in an action upon a policy «f insurance on 
a cargo, three juries successively returned verdicts for a total 
loss, when the evidence clearly showed that the loss fell short 
of 50 per cent of the value ; the last-verdict was set aside as 
against law. — Ibid. 
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3. A verdict will not be set aside as against evidence^ where 
there is evidence on both sides, unless the jury have mani- 
festly mistaken or abused their trust. — Baker v. BriggSf 
viii. 122. 



E. For the purpose of introducing new evidence. 

If twd defendants in trespass are tried together, one ac-^ 
quitted and the other convicted, a new trial cannot be granted 
to the Tatter, in order that he may have the testimony of the 
former in his favor, because, if graCnted to one, h must to both^ 
— Sawyer V. Merrill, X, 16. 



F. For unauthorized interference, wrong or defective 
instruction to the jury, or admbsion of improper 
evidence, by the court. 

1. In an aotion for fraud in making shingles, the pretended 
shingles were brought into court, and the judge decided that 
they were not shingles, but mere chips. Held, this was a 
question of fact for the jury, and a new trial gvanted^ — Mor-^ 
ton v. Fairbanks, xL 368. 

2. Where the instructions to the jury were correct, it is not 
competent, on motion for a new trial, to inquire whether they 
were not misunderstood by the jury. — Lathrop v. SharoUf 
xii. 172. 

3. In an action upon a policy of insurance upon a vessel, 
for a total loss, where the vessel had been sold by the master 
abroad, after a survey recommending a sale f the jury were 
instructed not to give effect to the survey, if they believed 
from the evidence that the facta (not prefixing the word mate* 
rial) stated in the survey were not true, but their attention 
was then called to the material facts upon which the sale wa» 
recommended. The jury disregarded the survey and found 
for the defendants. Held, there was no ground for a new 
trial on account of misdirection.^ — Winn v. Columbian Ins* 
Co. xii. 279. 

4. Where several witnesses testify in a trial, if the judge 
instruct the jury that, if they believe a particular witness, they 
ought to find for the defendant, a new trial will be granted.-—' 
Tufts V. Seabury, xi. 140. 

28 
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5. In trespass qu. clans, for filling op a trench dag by the 
plaintiff for the purpose of conducting water from a pond to 
his mill, the defendants pleaded in justification that they had 
the right to build a darn at the outlet of the pond, to raise the 
water there to any height they should see fit, and to draw off 
the water whenever they should see fit for the use of their 
mill ; wherefore they entered, &c. The plaintiff replied de 
injuria, &c. The co.urt did not instruct the jury that the 
defendants had a right to the reasonable use of the water. 
Upon motion for a new trial on this ground, held, that evidence 
of such right, and an instruction accordingly, would have been 
irrelevant to the issue ; and therefore the omission was no 
ground of new trial. — Corbin v. Brown^ xiv. 306, 

6. After a verdict for the plaintiff in an action of trespass 
qu, claus.j an exception was taken to the plaintiff's evidence 
of title, on a ground in regard to which no instructions were 
given to the jury. Such instructions were important, but not 
asked for by the defendant previously to the verdict. Held, 
the exception was not seasonably taken ; since, if made at 
the trial, the plaintiff might have met it by further evidence. 
-•^ Leach V. Woods, xiv. 4&1. 

« 

7. Where a certain point is clearly proved by competent 
evidence, and found by the jury, it is no ground for new trial 
that other improper but slight evidence was incidentally ad- 
mitted, tending to prove the same point. — Prince v. Shepard, 
ix. 176. 



G. For misconduct or other irregularity in the jury. 

1. Legal proof that the jury, against evidence, reduced the 
amount of the verdict below twenty dollars, in order that the 
plaintiff might not recover full costs, would be ground for a 
new trial ; but where they may have acted from legal and 
proper motives,the court will not impute to them an improper 
one* — Brewer v. Tyringham, xii. 547. 

2. Any irregularity or misconduct in jurors, which operates 
to prejudice or incapacitate them, is ground for a new trial; 
but if it have not this tendency, only for censure upon them 
or the officers who have charge of them. — Commonwealth v. 
Roby, xii. 496. 

3. In a capital case, where one of the officers having charge 
of the jury and a stranger carried reasonable refreshments into 
the room to which they had retired, but held no conversation 

^^with them respecting the cause ; held, this was no ground for 
^^|i new trial. — Ibid. 
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6. The court allow cider to be furnished to a jury, but not 
spirituous liquors. — Ibid. 

6. If the jury, being qnestiohed by the court as to the prin- 
ciples upon which they found the verdict, state a fact imperti- 
nent to the inquiries, the court is not bound to receive it ; and 
their answers are not competent evidence to impeach the ver- 
dict for misconduct. — Dorr v. Fetmo, xii. 521. 

6. If, in finding a verdict for the plaintiff, to settle the 
amount of damages, each juror marks a certain sum, and the 
aggregate is divided by twelve, and the result returned as the 
sum to be recovered ; this is no ground for a new trial, unless 
there was a previous agreement to be bound by such result. — 
Ibid. 

7. To an action for falsely representing H. to be " worthy of 
credit/' knowing he was not, the defendant pleads the general 
issue. The jury retired on Saturday P. M., and separated in 
about three hours, the judge having authorized them so to do, 
when they should agree. On the Monday morning following, 
they returned a verdict, '^ that the defendant did not say H. 
was perfectly good, knowing it. to be false and with intention 
to defraud." The judge informed them what was the issue, 
and sent them out again. The jury returned a similar verdict, 
with this addition, " and they thereupon find the defendant 
not guilty." Held, the first verdict was defective only in 
form, and the separation of the jury and return of a new ver- 
dict no ground for new trial. — Winslow v. Draper ^ viii. 
170. 

• 

8. Where there are two distinct grounds on which a verdict 
may be sustained, and it appears upon inquiry that the jury 
are not all agreed upon either, but a part support it on one and 
a part on the other, whether a new trial will be granted, qu* 
Parrott v. Thacherj ix. 426. 

9. It seems, that the judge may properly inquire of the 
individuals on which ground they acted. — ^ Ibid. 



1. Where a fact, which one party does know or is bound to 
know, or ,which is equally known to both parties, becomes 
material ; no notice thereof need be given by the other. — 
FarweU v. Smith, xii. 87 ; Hobart v. Hilliard, xu 144 
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2. Under st 1828, e. 114, relating to notice of actions to 
defendants out of the Commonwealth, the notice is ineffectual, 
unless given in pursuance of some order of court, directing 
the time, mode, i&c. — Arnold v. Tourtellot, xiii. 172. 

3. The plaintiffs agreed to perform work for the defendant 
upon a canal, and the defendant agreed to make payments 
"from time to time by certificates from the enguieer as the 
work advances/' Held, the plaintiffs might bring an action 
without notifying the defendant of a certificate previously 
made, each party being bound to take notice, -^ Punderson v, 
Shepfirdf viii. 379/ 

4. One who purchases land without notice of an incum* 
brance, may convey it, free of the incumbrance, to a person 
who has notice, -r- Boynton v. Rees) viii. 329. 

6. Where notice of a petition for review was served on the 
Attorney of the nominal party, the party in interest being pres* 
en% when the notice was ordered ; the court in their discretion 
held the notice sufficient ; the statutes prescribing qo particu- 
lar form. — - Ferrill v. Simpson, viii. 369. 



1. In case of a public nuisance, one who sustains a particu- 
lar injury may have his action for the damage. — Barden v. 
Crocker J x. 388. 

2. Under st 1828, c. 137, s. 6, providing that where the 
plaintiff prevails in an action on the case for a nuisance, ** the 
court may, on motion of the plaintiff, in addition to the com- 
mon execution, issue a warrant to abate the nuisance," the court 
may at their discretion grant or refuse such motion. — Bemis 
y. Clark, xi. 452. 

3.. The above provision, being remedial, may be constitu- 
tionally applied to a nuisance existing, and a suit brought, be- 
fore the passing of the act. — Ibid, 

4. Where the defendant erected a mill-dam, which was 
found to be a nuisance to the plaintiffs mill-dam, erected at 
about the same time, and which prevented the plaintiff from 
building a mill; and the defendant built a manufactory at great 
expense, and the plaintiffs water-privilege was of compara- 
tively little value, and the defendant, before the suit was 
brought, mortgaged his estate, and the records showed no 
notice of the action to the mortgagees, before the defendant's 
dam was adjudged a nuisance ; the court refused to award a 
warrant to abate it. — Ibid, 
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6. The city government of Boston not only have the power, 
but are in duty bound, so far as they can, to remove every 
nuisance which may endanger the health of the citizens. — 
Haker v. Boston., xii. 184 

•6. It is for the government to decide how this object shall 
be effected ; and unless they exceed the power given by their 
charter, their decision is conclusive. — Ibid, 

7. Police regulations, made to prevent such a use of private 
property as is injurious to the citizens at large, are not void, 
although they interfere somewhat with private rights without 
providing a compensation. — Ibid. 



A. Authority of an officer, under legal process. 

B. Return of an officer. 

C. Liability of an officer on account of property taken 

by attachment and execution. 



A. Authority of an officer, under legal process. 

A writ in the hands of an officer against one person gives 
him no right or privilege in relation to another. Hence, if the 
officer attempt to take the goods of the latter, he may main- 
tain his possession by force, as against any other trespasser.-*- 
Commonwealth v. Keimard, viii. 133. 



B. Return of an officer. 

1. An officer, having attached an equity of redemption, sold 
it on execution, without having notified the place of sale, but 
stated in his return that he had given such notice. A subse- 
quent attaching creditor, having unsuccessfully attempted to 
sell the equity, by reason of the previous isale, brings an action 
against the officer for a false return. Held, the action would 
lie, and the measure of damages was the plaintiff's debt and 
interest, if not more than the value of the equity. — Whitaker 
y. Sumner, ix. 308. 
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2. A return of an attachment of personal property does not 
conclusively prove a taking, so as to make the officer liable ia 
trespass, semble. — Boynton v. Willard, x. 166. 

3. So, in a suit between two officers, claiming to have at- 
tached the same property, the return of an attachment by the 
defendant is not per se sufficient evidence of an attachment 
in fact. — Merrill v. Sawyer, viii. 397. 

4. All returning officers are ministerial, and are bound to 
set forth in their returns all the acts by them done, that the 
proper tribunal may judge of their sufficiency. — Perry v. 
Dover, xii. 211. 

6. A return on a writ, that the officer gave the defendant 
a copy of it at a place out of his precinct, is extra-official, and 
no evidence of notice to the defendant. — Arnold v. Tour- 
iellot, xiii. 172. 

6. The warrant for calling an annual town-meeting directed 
the constable to warn by posting up notice. A return '' pur- 
suant to the warrant I have notified," &c., without saying 
how, was held sufficient evidence of a legal warnings. — 
Briggs V. Murdoch, xiii. 305. 

7. So a return that he had warned the inhabitants <^ as the 
law directs." — Ibid, 

8. So a return without date, "agreeable to the within war- 
rant, I have notified the inhabitants of, &c. of the time, place, 
and purpose of the within meeting." — Ibid, 

9. An officer's deed of an equity of redemption need not 
recite the facts on which his authority is founded; and any 
misrecital will be aided by his return on the execution, show- 
ing the proceedings to have been regular. — Welsh v. Joy, 
xiii. 477. 

10. To give the purchaser of an equity sold on execution 
a good title, it is not necessary that the execution be returned 
to the clerk's office at the return term. It is good evidence, 
if returned at any time before the trial in which it is to be 
used. — Ibid. 

11. A former officer may return his proceedings upon an 
execution long after giving up his office. — Ibid, 

12. A return is not matter of record, till the execution is 
deposited in the clerk's office. Hence, previously, it may be 
made or amended without leave of court. — Ibid, 
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C. Liability of an oflScer on account of property taken 
by attachment and execution. 

1. Where an officer delivers goods attiax^hed to a receipter, 
who gives ihem up to the debtor, the ojficer's lien is lost ; and 
the goods may be validly sold by the debtor or attached by 
another creditor. — Robinson v. Mansfield^ xiii. 139. 

2. If the goods are attached in a suit against one who does 
not own them, and delivered by the officer to the owner upon 
his receipt, promising to redeliver them on demand; the latter 
may still maintain trespass against the officer for taking the 
goods. — .Ibid, 

2. In an action upon suth contract by the officer, the owner 
would be estopped to assert his property in the gQods. There- 
fore in an action of trespass by him against the officer, the 
measure of damages is the value of the goods at the time of 
the attachment, but without interest for the time during which 
the owner has had the use of them under the receipt. — * 
Ibid. 

4. Where an officer, having attached goods, delivers them 
upon an accountable receipt to a keeper, who restores them 
to the owner ; the officer isi not liable to the creditor 
for the goods, unless he demand^ them upon his execution 
within thirty days after judgment. — Howard v. Smith, xiu 
202. 

6. But where the goods in question were tools of trade, and 
the debtor brought an action against the officer for taking them, 
and recovered judgment for their value, and the attaching 
creditor, according to his promise of indemnity, defended the 
action and satisfied the judgment ; held, the properly of the 
tools thereby became vested in him, and the officer was liable 
for them, though not demanded within thirty days. — Ibid. '- 



6. A., being the owner of a factory and the machinery in*^ 
it, gave a bond to S., conditioned that he would convey theda r 
to S. when certain negotiable notes given as the consideration 
should be paid, and that S. should have possession of the 
property, so long as he continued to pay the notes at maturityj 
and no longer. Possession was delivered immediately, pi(r- 
suant to the bond. Before the first note fell due, the machine- 
ry was attached as the property of S., and removed from the 
factory by the officer, who previously had notice of A/is title, 
and afterwards sold on execution. A. brings a suit against 
the officer, declaring in trover and case. Held, 1. that A, 
might maintain case for the injury to his reversionary interest; 
2. that the proceeds of the sale were not the measure of dama- 
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ge»f but the value of the machinery as it stood in the factoqr* 
— Ayer v. Bartleit, ix. 156. 

7. Whether trover would lie, qu. It seems, that if S. him- 
self had removed and sold the machine/y^ A. might have 
brought trover against the vendee. — Ibid^ 



patent anlr enfllr. 

St. 1784, c. 72, 5. 11 provides, that every master of a ship 
who shall carry or transport out of this government an infant, 
&c<, without consent of his parent, &rC., shall be liable for the 
damages sustained by the parent, &c., in a special action of 
the case. Held, the mother and step^father of a child could 
maintain no action upon this statute, having no legal right to 
the child's society or services. — Worcester v* Marchanif xiv< 
510. 



A. How a parish or religious society may be created ; 
' its powers and duties, and the property belong- 
ing thereto. 

B. Dissolution of a parish, &c. 

C. How a member of a parish, &c. may dissolve his 

connexion therewith. 

D. Parsonage property, and liability of a parish in 
'"%■ relation thereto. 

."/J?. What is a church, and the relative rights and duties 
of church and parish. 




A. How a parish or religious society may be created ; 
its powers and duties, and the property belong- 
ing thereto. , 

1. By a vote of the proprietors of a township, a lot of land 
was appropriated for the purpose of erecting a meetinghouse 
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thereon. In 1727, after the erection of such meetinghouse, 
the town was incorporated and assumed the. charge of its 
parochial afiairs. The land around the meffJ^ghouse was 
called " the common," or " the meetinghouse land," was 
always open, and intersected by several highways and other 
ways ; it was also used as a site for horse-sheds and all the 
ordinary purposes incident to a place •f worship, and as a 
training-field. The town-meetings had been held at the 
meetinghouse. In 1754 and 1763, ^he proprietors . voted to 
sell portions of " the meetinghouse laPud " ] and they had also at 
other times exercised other acts of ownership over portions of 
the land. Held, the first parish, which was successor to the 
town in its parochial capacity, might maintain trespass against 
a stranger.who had ploughed up a portion of the land, which 
was used for purposes incidental tt) a place of worship. —- 
First Parish, ^c.y. SmiiU, ^iy* 2>97. 

2. It seems, by the voJ|3 of the proprietors and the actual 
erection of the meetinghouse, the parish gained an actual 
possession of the lani suiBcient to maintain the action. — 
Ibid. 

3. Where a secoad parish is formed in a town which has 
heretofore conducted its parish afiairs as a town, the town may 
still continue to conduct the afiairs of the first parish in the 
same way. — A$hby v. Wellington^ viii. 524. 

4. Hence, where a town collector gave bond, with sureties, 
to pay over to the town treasurer all moneys assessed by the 
town and coofimitted to him to collect ; held, the bopjd in- 
cluded mon^y received by the collector for a tax assessed by 
the assessors of the town for the salary of the minister in the 
first parish.* — Ibid, 

5. In 1669, the proprietors of common land in Dorchester 
psissed a vole^ giving and setting apart four hundred acrep-^ 
of th^ common land, one half for the use and inaintena 
of the' ministry to the inhabitants of Dorchester living 
the north-west side of Neponset river, and the qtfaer half 
the inhabitants of Dorchester living on the south-east side, 
be iniproved for the use of the ministry Ihere. In 1662, t||e 
inhabitants of the south->east side were incorporated asthe town 
of Milton, and a partition of the four hundred acres "for- 
merly -laid out for the maintenance of th« mmistry in both 
towns" was made by Dorchester and Milton, and Milton en- 
tered upon the part set ofl" to that town in severalty, held the 
same, and received the income thereof till 1818^ when, ac- 
cording to a vote of the town, the Congregational inhabitants, 
not belonging to any society put of the town, w^e incorpo- 
rated as the first parish, with all the parochial rights and 
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duties previously appertaining to the town, and the parish 
entered upon the land set off to Milton as above-mentioned. 
Held, the town x)f Milton took the lan^ in its parochial ca- 
pacity, and, on the incorporation of the parish, the parish took 
it. — Milton V. First Congregational Parish in Milton, x. 
447. • 

6. Milton, before ihcorporatipn of the parish, having sup- 
ported a minister, held, the fact that the income of the land 
was sometimes paid into the town treasury, and not speci- 
fically appropriated to the salary of the minister, did not dis- 
prove a seisin in the town for the use of the ministry. — 
Ibid, 

7. Whether a poll -parish or religious society might be incor- 
porated without any local designation, or any provision ex- 
press or implied giving it a local character, to consist of certain 
individuals named and such associates as they might receive, 
and might at their election remove from one place to another 
within the Commonwealth, qu. — Stebbihs v. Jennings, x, 
187. 

8. Where several inhabitahts of a town agreed in writing 
to form a religious society, and soon afterwards met, and chose 
a moderator, clerk, prudential committee, and committee for 
signing certificates of membership ; held, a •religious society 
was duly formed and organised under 5^. 1811, c. 6. — Fisher 
V. Whitma7i, xiii. 350. 

9. The provisions in regard to meetings, elections, and 
qualifications of voters, which relate to incorporated societies, 

.. . do not apply to voluntary associations ; nor is it necessary that 
^ '■'" their clerks be under oath. — Ibid. 



B. Dissolution of a parish, &c. 

1. A number of persons met, and organized themselves as 
a voluntiary religious society. No further meeting was held 
till after six months, when the question was made, whether the 
society had not been dissolved. The records were afterwards 
burnt, but it did not appear that this was done by order of the 
society, nor had there been any corporate act, indicating an 
infenlion to abandon their corporate powers. Many members 
filed with the clerk of the first parish a certificate, that they 
had withdrawn from the voluntary society, but it did not 
appear that there were no other members. Held, these facts 
did not prove a dissolution of the voluntary society. — Oakes 
V. Hill, xiv. 442. 
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2. Held, the omission for two years to meet for parochial 
purposes and the choice of officers did not effect a dissolution 
of the society. (See tfpte.) — Ibid. 



C. How a member of a parish, &c.» may dissolve his 
connexion therewith. 

1. St. 1823, c. 106, providing a mode in which a member 
of a religions society may leave it without its consent, does 
not prohibit him from withdrawing in some other mode. — 
Oakes v. Hill, x. 333. 

I 

2. Thus a certificate from the clerk, that a person at his own 
request had ceased to be a member, was held to be evidence of 
the fact. — Ibid. 

3. The dissolution of a person's connexion with a religious 
society other than the first parish in a town, unless he joins 
some other society, makes him per se a member of the first 
parish, and it cannot refuse to receive him as a member. — 
Ibid. 

4. Hence, if he produce the cleric's certificate of such disso- 
lution to the presiding officer at a meeting of the first parishi 
and claim a right of voting, being otherwise quahfied, he naay 
maintain an action against such officer for rejecting his vote. 
— Ibid. 

6. In order to dissolve a member's connexion with a re- 
ligious society, it seems a certificate must be filed by his ., . 
authority, expressed either by previous command or subsequent 
ratification. But the statute does not require that the certi^ ^ .■ 
cate be filed with the town clerk by the member himself. — ^ . ^ 
Fishery. Whitman, ^ii. 350. ^ *^ 

6. Where a person, while the statutes of 1811, c. 6, and^ 
1823, c. 106, were in force^ joined a religious society and ob- 
tained a ^certificate thereof from the clerk, but did not file it 
with the clerk of the feligious society to which he previously 
bejionged ; held, although he continued liable to taxation by 
the latter society, he still belonged to the former, and might 
be lawfully married by the minister thereof. — Leaviti v. 
Truair, xiii. 111. 
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JD. Parsonage property, and liability of a parish in 
relation thereto. 

• 

1. A town, owning land in fee, and managing its parochial 
affairs as a municipal corporation, voted in 1712, " to fence in 
three and a half acres for the use of the ministry." The next 
year they voted ** to take up and fence in four acres in lieu of 
the three and a half acres." From that tinie they exchanged, 
sold, leased, or managed themselves, the lands which they 
called ministerial, at their pleasure, till 1741, when they voted 
that certain lands, including the parcel of four acre$, should 
belong to the first parish. In 1777 the first parish conveyed 
this parcel to ap individual. Held, this parcel was not tech- 
nically parsonage land, it not being plainly shown to be the 
intent of the town that it should go to the ministers of the 
parish in succession, and therefore the conveyance by the 
parish was valid. — Emerson v. Wiley, x. 317. 

2- Repairs made by a minister upon his parsonage house are 
not, of course, a charge upon the parish. Hence if, after dis- 
solution of their connexion with him, the parish vote to reim- 
burse him expenses incurred in such repairs made without their 
request, the vote i$ not binding as a contract, the consideration, 
if any, being past, and the parish having no power to incur 
debts but for a beneficial equivalent. — Greene v. First Par- 
ish in Maiden, x. 500. 



E. What is a church, and the relative rights and duties 
of church and parish. 

• 

1. The law recognises the existence and organization of a 
church as an aggregate body, takes notice of its acts and 
doings, and annexes thereto various civil rights and powers. 
— Sawyer v. Baldwin, xi. 494. 

2. A book being produced as the record of a church, it ap- 
peared that during the whole time it was kept, a certain indi- 
vidual was the minister of the parish and pastor of the church, 
that the book was kept wholly or chiefly by him, that it con- 
tained a regular statement, in proper form for a record, of the 
admission of members, the choice of officers, and the transac- 
tion of the regular business of the church, and that no other 
book was kept as a record. Held, by the court, that the book 
was , the record of the church. — Sawyer v. Baldwin, xi. 
492. 

3. Held, the book was originally ptirchased for or given to 
the church for the purpose for which it was used, that by st. 
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1786, c. 61, the legal property in it vested in the deacons of 
the church, and that they might recover it in replevin from 
one having possessipn of it. — Ibid. 

4. The church of a parish or religious society is indissolu- 
bly connected with it. Hence if the latter is by its constitu- 
tion locally limited, the former is also, and an adhering 
minority, and not a withdrawing majority of the church, for 
all civil purposes constitutes the church of the parish. — Steb- 
,1nns V. Jennings^ x. 172. 

6. A church connected with a parish is not a corporation or 
qua corporation for the purpose of holding property. * — Ibid. 

6. The body of communicants gathered iqto church order 
according to established usage, in any town, parish, precinct, 
or religious society, established according to law, and actually 
connected- and associated therewith for religious purposes for 
the time being, is to be regarded, in reference to all questions 
of property, as the church of such society. — Ibid. 

7. A dissolution of the connexion between a minister and a 
parish dissolves also his pastoral relation to the church of 
such parish ; and a reservation, with the assent of the church 
and society, of the Vight to retain the pastoral relation is nuga- 
tory and void. — Ibid. 



1. A judgment in a petition for partition is a bar to another 
petition for the same object, if the parties and the title put in 
issue or necessarily decided are the sanie. But wliertt k for- 
mer partition was only of part of the land. held^Ul common, 
and all the co-tenants were not parties to the $&ti the judg- 
ment is no bar to a new petition for partition of the whole 
land held in common, and to which all the co-tenants are - 
made parties. — Colton y^*. Smith, xi. 311. 

2. A petition for partition is a proceeding, .in this Common- 
wealth, founded on statute ; but in most respects it is in the 
nature of a real action. The question in issue is one of legal 
title, and not of mer^ equitable interests. — Blanchard v. 
Brooks y xii. 56. 

3. One seised in fee of an undivided part of real estate, and 
for life of the residue, cannot have partition as between him- 
self and those having a contingent remainder in such residue. 
— Hodgkinson, Petr., xii. 374. 

4. Where tenants in common hold a mill, dam, and stream, 
as one entire tenement, one cannot have partition of the dam 
and water alone. — Miller v. Miller, xiii. 237. 
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6. Whether a mill-dam and mill-stream are a subject for 
partition by metes and bounds, qu. — Ibid. 

6. A tract of land, with a dwelling-house thereon, was 
granted in 1754 to T. and L., habendum to them, their heirs, 
and assigns, in equal halves between them. The tract included 
a lot of woodland, of which partition was claimed. L. died 
in 1756 without issue, and the petitioners for partition claimed 
as descendants of one of his heirs. After L.'s death, T. lived 
in the dwelling-house, and fenced and improved a part of the 
tract, until 1779, when he died, but the woodland was never 
enclosed. By a decree of the Probate Court, all the estate 
was settled upon his son, who occupied the house and land 
till 1784, when be died, having devised the same to the respon- 
dent. Immediately upon his death, the respondent entered and 
occupied the same, and cut wood from year to year over nearly 
all the woodland. The petitioners, and those through whom 
they claimed, never cut any wood thereon since the death of 
L., till within a few years, when the petitioners cut a few loads, 
to which the respondents objected. Held, that even if the 
grant of 1754 created a tenancy in common, and not a joint 
tenancy, yet there was an ouster of L.'s heirs for at least forty 
years, and therefore no petition for partition would lie. — 
Richard v. Richard, xiii. 251. 

W S 

7. It seems, a Judge of Probate has no authority to order 
partition among devisees of a remainder. Of a contingent 
remainder he certainly cannot order partition. — Wainwright 
V. Dorr, xiii, 333. 

8. The respondent in a petition for partition cannot avail 
himself of the betterment act, st. 1807, c. 75, on account of 
improvements which he has made on the land. -^ Liscomb v. 
Rootj viii. 376. 
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A. What constitutes a partnership. 

1. By a written contract between B. and R,, B. agrees to fur- 
nish R. for one year with wool to be worked into satinets, and 
R. is to deliver to B. all the satinets which the wool will 
make, and is to find and pay for warps for the same. For 
working the wool, finding warps, &c., B. is to pay R. forty 
per cent, on the sales of the satinet. Each is to pay half the 
charges. B. is to have the whole direction of the sales, and 
should he make sales himself, he is to have one and a half per 
cent, on forty per cent, of the sales. The plaintiff brings an 
action against B. and R. for the price of the warps furnished 
by the plaintiff to R. Held, B. was not a partner of R., and 
not liable to the action. — Turner v. Bissell, xiv. 192. 

2. The facts, that several persons associated together to run 
a line of stages, that they had a general meeting, and that 
debts were contracted on account of .the company, do not 
prove a partnership as between themselves. — Chandler v* 
BrainardjXiv. 285. 



B. Authority of one partner to bind and act for 
another ; and herein of limited and dormant 
partnership. 

1. One partner may bind another by a sealed contract made 
in the usual course of business, if the latter previously author- 
ize or subsequently adopt aiid ratify it, even by parol. — Cadp 
V. Sheperdy xi. 400. - 

2. Where it was agreed to deliver an article sold at the 
common warehouse of the purchasers, being partners, and, the 
connexion being dissolved, delivery was made at the ware- 
house of one of the partners, who accepted the article ; held, 
this was a valid fulfilment. — Ihid. 

3. Where a member of a partnership for a particular busi- 
ness does an act on account of the firm, prima facie not within 
the scope of his authority ; evidence is admissible to show, 
that, in the exercise of good faith and reasonable discretion, he, 
was warranted in so doing by the course of the firm in man- 
aging their business, and that therefore the firm were bound. 
— Woodward v. Winship, xii. 430. 

4. W. & B. were partners in the manufacture of soap and 
candles, doing business in the name of W., the acting partner. 
For several years, W. exported to a foreign market for sale 
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large quantities of these articles, receiving in return articles of 
foreign growth, which were sold by B. and the proceeds paid 
over to W., and by him credited to the firm. On one occasion, 
W. shipped to a foreign port all the soap and candles on hand, 
and for this purpose chartered a vessel ; and, in order to com- 
plete the cargo, purchased pork and flour, giving for it his 
own note. In an action upon the note against the partners ; 
held; that prima facie this purchase was not within the scope 
of the partnership dealing ; but, if the exportation of soap and 
candles was so, and W. chartered the vessel on account and 
for the use and benefit of the firm, for exporting their manu- 
factured products to a promising market, and the pork and 
flour were purchased in behalf of the firm, and to promote the 
exportation of soap and candles, and W. acted bona fide and 
with reasonable discretion ; the note was binding on the firm. 
— Ibid. 

6. Held, that if B. had notice of W.'s conduct, and that the 
pork and flour were purchased for the use of the firm, and did 
not object ; this was a ratification of the transaction, and ren- 
dered B. liable on the note, though he might not have known 
that the purchase was made on credit. — Ibid. 

6. In case of a limited and dormant partnership conducted 
by one of the partners in his individual name, the others are 
liable for money borrowed by him, representing that it will 
go to the use of the firm, without proof that it was so 
appropriated. Otherwise, without such representation. — 
Etheridge v. Binney, ix. 272. 

7. The active partner having conveyed his own land as 
security for a partnership debt, and the creditor, after the ap- 
pointment of one of the dormant partners to settle the part- 
nership concerns, having paid off an incumbrance thereon, 
ignorant that the land was otherwise incumbered to its full 
value ; held, the sum so paid by the creditor should be set off 
against so much of an accoiuit for cash lent by the, active 
partner to the creditor. — Ibid. 

8. The active partner having assigned merchandise to a 
creditor of the partnership as security, with a general power 
to sell ; held, that the creditor had authority to sell on credit, 
and was not responsible for a loss caused by the failure of one 
on whom the purchaser gave him a draft, in good credit at 
that time. — Ibid. 

9. The active partner having borrowed money on the credit 
of the firm, promising to repay it in a few days, which he 
could not or would not do ; held, the lender should have 
interest, at least after a demand, or what was equivalent, re- 
quiring and receiving security. — Ibid. 
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10. Generally, a note given by one partner for the subsis- 
tence of himself and family would not be a partnership debt, 
nor binding upon the other partner, without his consent. — 
Flagg T. Uphanij x. 148. 



C. Dissolution of partnership ; how effected, and the 
consequences thereof. 

1. A conveyance by a partner of his interest in all the per- 
sonal and real estate of the firm to one of his copartners, does 
not ipso facto dissolve the copartnership ; but is mere evidence 
of a dissolution. — Ta/t v. Btiffum, xiv. 322. 

2. By articles of partnership between M. &. L., the profits 
were to be divided in certain proportions, and it was agreed 
that M. might draw from the stock $2500 and L. $300 annu- 
ally, but nothing was said about interest on the sums so to be 
withdrawn. After dissolution of the partnership and a divis- 
ion of the stock on hand, it was agreed, for the purpose of a 
final settlement, that M. should estimate the profits of the 
business, and that L. should elect either to buy M.'s interest 
in th« corycern, or sell his own interest to M., according to 
such estimate ; that the partner buying out should receive all 
the advantages to accrue from the notes and accounts held by 
the firm, and should pay all debts of the firm, and that the 
sum due from the partner selling out, on his private account 
with the firm, should be deducted from the share of' profits to 
be paid him ; and a memorandum of matters in dispute was 
to be submitted to arbitration, if the parties should not agree 
respecting them. Held, the agreement was not void, for uncer- 
tainty in not determining whether the estimated profits were 
to include interest on the sums withdrawn, as above stated, 
nor for uncertainty in regard to the items contained in the 
memorandum, these being expressly excepted from the agree- 
ment. — Miller v. Lordj xi. 11. 

3. Held, the above agreement did not oust this court of its 
equity jurisdiction in a controversy between the partners ; it 
being necessary that an account should be stated, to deter- 
mine what items were to be included in M.'s private account, 
and what in the profits. — Ibid. 
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D. Claims between partners, and suits thereupon. 

1. One partner may maintain an action against another for 
a balance, no debts remaining against the firm, although there 
are some outstanding debts in their favor, provided the latter 
are desperate ; more especially if the plaintitf has tendered an 
assignment of them to the defendant. — Williatns v. Hen- 
shawj xi. 79. 

2. Such tender has no effect, if made after suit commenced; 
unless as the ground of some application upon which the 
court has discretionary power. — Ibid. 

3. A surviving dormant partner, being a creditor of the 
firm, may file his claim before commissioners of insolvency 
upon the estate of the deceased active partner, and they may 
allow it, subject however to the payment in full of all debts 
against the firm. — Johnson v. Ames, xi. 173. 

. 4. If the commissioners reject the claim, the creditor may 
bring a siiit upon it, according to the statute, giving notice at 
the probate office ; and may avail himself of the judgment 
after all partnership debts are paid. — Ibid. 

6. After dissolution of a dormant partnership, the dormant 
partner left the effects in thfe hands of the active partner, the 
latter engaging to pay the debts and account for the balance. 
The effects became so mixed up with the individual property 
of the active partner, that they could not be distinguished ; 
and upon his death the dormant partner filed his claim before 
commissioners of insolvency, who rejected it, and he lost his 
right as a creditor by his own delay. Held, he could not 
revoke the above agreement, and bring a bill in equity against 
the administrator or heirs for his share of the partnership prop- 
erty, on the ground that it was joint property held by them in 
trust. — Ibid. 

6. In an action by one partner against another for a balance 
of accounts, there was evidence of outstanding debts of some 
value, in favor of the firm,' and on this ground the action 
failed ; but a new trial was granted for the purpose of proving 
that the debts were worthless. Held, that upon the new trial 
the plaintiff could not, against the defendant's consent, aban- 
don that ground, treat the debts as good, allow them to the 
defendant, and proceed for the balance then remaining. — 
Williams v. Henshaw, xii. 378. 

7. One partner, after the expiration or dissolution of the 
connexion, cannot, at any time, without settlement or agree- 
ment with or notice to the other, by assuming all the out- 
standing debts due to the firm, entitle himself to an action for 
a balance due. — Ibid. 
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E. Suits by and against partners, and the evidence 

therein. 

1. Where one purchases goods for himself and a dormant 
partner, but takes the bill of sale to hhnself alone, both may 
join in an action of trespass de bonis asportatis. — Robinson 
V. Mansfield, xiii. 139. 

2. A demand due the plaintiff as surviving partner of one 
firm, may be joined in suit with a debt due him as surviving 
partner of another firm. — • Stafford v. Gold, ix. 633. 

3. In case of a debt not barred by the statute of limitations, 
the admission of one partner, after dissolution, is competent 
though not conclusive evidence against the rest; the joint 
contract being first proved. — Cady v. Sheperd, xi. 400. 

4. After the disisolution of a partnership between an active 
and dormant partner, an action for the balance of an account 
was brought against both, in which the dormant partner pleaded 
payment, and the other, who was by mutual consent consti- 
tuted agent to settle the partnership concerns, was defaulted. 
Heldj an admission by the latter, that this balance through 
mistake had not been paid, made after dissolution, was com- 
petent evidence. — Bridge v. Gray, xiv. &&, 



I 

To be the subject of a paterit, an invention must be useful ; * 
that is, capable of some beneficial use, in contradistinction to 
pernicions, frivolous, or worthless. — Dickinson v. Hall^ xiv, 
217. 



^afitnent 



1. By the rule of law adopted in this Commonwealth, the 
giving of a negotiable note is prima facie evidence of the pay- 
ment and satisfaction of a simple contract debt ; because it 
will be presumed that such was the parties' intention. But 
this presumption may be rebutted by proof of a different 
intent. — Reed v. Upton, x. 526; Jones v. Kennedy^ xi. 
131 ; Watkins v. Bill, viii. 622, 
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8L The paytr or donor has a right lo appr^iate the money 
which he advances. If the former paid with one intent, and 
the receiver accepted with another, the intent of the payer 
shall prevail. — Bonaffi v. Woodberry, xii. 463. 

3. The rule, that when one is indebted on different accoonts 
to the same person, the latter may appropriate a payment to 
whichever of them he may elect, no application being made 
by the debtor ; applies only to voluntary payments. — Blacks 
stone Bank v. Hill, x* 129. 

4. Thus, if several notes be joined in one suit, and the 
execution recovered in such suit be satisfied only in part ; a 
surety for some of the notes may insist upon a proportional 
application of the money to those for which he is liable. — 
Ibid, 



A. The declaration ; what averments must be madi 

therein, and in what form, and when the declara- 
tion is aided by plea or verdict. 

B. Joinder of counts in the declaration. 

C. Pleas in abatement. 
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therein, and in what form. 

E. Double pleading. 
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O. Demurrer. 

JET. Issues of law and fact. 

/. Variance. 

K. Criminal pleading. 



A. The declaration ; what averments niust be made 
therein, and in what form, and when the declara- 
. tion is aided by plea or verdict. 

1. Where the concurrence of both parties becomes necessary 
to the performance of a condition, the party who attempts to 
excuse a non-performance, in pleading, must allege that he 
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has done, or was ready to do, all that he was bound to do on 
his part, or that he was discharged from the performance by 
the other party. — Morrill v. Richardson, ix. 86. 

2- In actions upon instruments, whether under seal or not, 
it is always competent and proper to declare, according to their 
legal import and effect. If the instrument contains qualifica- 
tions or provisos, it is not necessary for the plaintiff to set 
them forth. — Dorr v. Fenno, xii. 524. 

3. A declaration alleged, that the defendants " so carelessly 
and negligently provided, fitted out, managed, and conducted 
their stage-coach, that while they were driving and conduct- 
ing the same, it broke down," an4 thereby injured the plain- 
tiff, a passenger; but did not allege in what particular the 
defendants were thus negligent. Held, the declaration was 
not bad for uncertainty. — Ware v. Gay, xi. 106. 

4. In an action on the case for knowingly selling to the 
plaintiff unwholesome meat, as and for good and wholesome 
meat, the declaration need not allege, that the plaintiff had 
paid for the meat, nor any special damage. — Peckham v. 
Holman, xi. 484. 

6. In an action on st 1786, c. 81, s. 7, to recover double 
damages for an injury occasioned by a defect in a highway, 
the declaration need not allege that the plaintiff is entitled to 
double damages. — Clark v. Worthington, xii. 571. 

6. In an action of the case against a sheriff, for neglect of 
duty in not paying over money collected on an execution in 
favor of the plaintifis ; the declaration alleged, that the exe- 
tion was delivered to the defendant ; that he ought to have satis- 
fied it out of moneys of the debtor arising from the sale of his 
property made by the defendant, which property was attached 
by the defendant on the plaintiffs' original writ ; and that the 
moneys arising from such sale were more than sufiicient to 
satisfy the execution, after paying off all previous attachments. 
Held, the case did not fall within the st of 1804, c. 83, s. 6, 
for want of averments that the defendant made the sale vir- 
tttie officii, and that he received the execution before paying 
over the surplus money to the debtor. — Wheeler v. Willard^ 
xiv. 486. 

7. In an action on the case against a sheriff, for neglect of 
duty by Fisher, one of his deputies, the declaration alleged 
that a writ had been delivered to Pay, another of hia 
deputies, by the plaintiffs, who attached thereupon an 
equity of redemption and personal property of the debtor; 
that the plaintifis' execution was delivered to Fay, who 
aalisfied it in part by sale of the personal property, and 
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afterwards presented it to Fisher, wha had made a simul- 
taneous attachment of the same equity on a writ in favor 
of another creditor, and sold it on his execution ; thai Fay 
demanded of Fisher one half of the proceeds of sale, to be 
applied to the plaintiffs' execution, having before and at the 
time of the sale notified to Fisher the simultaneous attach- 
ment under the plaintiffs- writ, and requested him to retain 
one half of such proceeds, to be applied to the plaintiffs' 
execution; yet that Fisher not regarding the notice nor the 
demand, the plaintiffs had wholly lost the benefit of their 
attachment of the equity. It appeared, that one half the pro- 
ceeds of the sale much exceeded the amount due* on the 
plaintiffs' execution. Held, the declaration was insufficient, 
for want of an allegation, that Fisher had any surplus money 
in his hands at the time of Fay's demand, that the plaintiiffs' 
attachment had been returned to court, and their execution 
delivered to Fisher. — Ibid. 

8. A conclusion of the declaration in a qui tatti action, that 
an action hath accrued "by force of laws and acts aforesaid," 
is bad. It should be contra formam statuti, or something 
equivalent. — Haskell v. Moody^ ix. 162. 

9. One of two partners having died, the survivor bought of 
his executor the stock remaining unsold, giving his note for 
the price. In an action upon a note given in renewal of the 
original note, the plaintiff describes himself as executor. 
Held, the description was surplusage. — Grew v. Btirditty 
ix. 265. 

10. In an action on the case for an injury to the plaintiff 
caused by a public nuisance, it is not a sufficient averment of 
special damage, to allege that by reason of the nuisance the 
tenant of the plaintiflPs messuage refuses to pay his accustomed 
rent ; because the tenant is bound to pay the rent while he 
occupies, and can claim no reduction on the ground alleged. 
Baker v. Boston^ xii. 184. 

11. Nor is it a sufficient allegation, that the tenant threatens 
to quit for this cause. The plaintiff cannot recover quia 
timet — Ibid. 

12. In an action on the case, the declaration averred, that 
the defendants conspired together to put clandestinely on 
board the plaintiffs' vessel a quantity of tobacco, for the pur- 
pose of smuggling in a foreign country ; that it was secretly 
put on board in pursuance oif the conspiracy, and was carried 
in the vessel from Boston to Cronstadt in Russia ; that the 
laws of Russia required that all the goods on board should be 
entered at the custom-house ; that the defendants fraudulently 
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neglected to enter the tobacco, and concealed from the master 
of the vessel the fact of its being on board ; that the fraud 
was discovered by the custom-house officers of Cronstadt, and 
that in consequence thereof a fine was imposed upon the 
master, and the vessel was not allowed to sail or clear out 
from Cronstadt till the fine was paid, and so was detained a 
long time ; and the plaintifis in consequence thereof were put 
to great expense, in order to procure the liberation of the 
vessel ; and that they suffered additional loss by her detention. 
A verdict was rendered for the plaintiffs. Upon a motion in 
arrest of judgment ; held, (the declaration being aided by a 
verdict) that although the plaintiffs would have no cause of 
action on account of an intended fraud upon the Russian 
revenue laws, yet this was properly alleged as inducement, 
showing how the plaintiff's might be and had been injured by 
the fraud and conspiracy. — Richards v. Far7iham, xiii. 
451. 

13. Held, it was sufficiently averred on what ground the 
fine was imposed ; and also, that the laws of Russia had been 
actually violated. — Ibid. 

14. Held, that by the custom-house officers of Cronstadt, 
must be understood officers having competent authority to 
enforce the laws of Russia, and exercising such authority de 
jure, or de facto. — Ibid. 

15. Held, though there was no distinct averment, that, by 
the acts of the defendants, the master became subject to a 
penalty and the vessel to seizure ; the fact must be taken to 
have been proved, being the only connexion between the 
fraud of the defendants and the punishment of the master. — 
Ibid. ' 

. 16. Held, as the declara:tion averred the fine, the vessel's 
detention, and the expenses incurred by the plaintiffs for her 
liberation, as consequences of the fraud and violation of the 
Russian laws ; it must be presumed that these consequences 
were proved, and that the fine was paid by legal compulsion, 
and as a penalty upon the plaintiff's through their property, 
rather than a personal penalty on the master. — Ibid. 

17. Held, it was sufficient^ to state the law of Russia in 
general terms. — Ibid. 

18. A declaration, bad in substance for omitting material 
averments, is cured by a plea which sets out the facts omitted. 
— Slack V. Lyon, ix. 62. 

19. Thus in a complaint ioxflowage of land, under 5/. 1794, 
c. 74, if the declaration omit to aver that the flowage was 
caused by a mill'dam ; the defect will be cured by a state- 
ment or admission of this fact in the plea. — Ibid. 
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B. Joinder of counts in the declaration. 

1. A coant on a statate for double damages may be 
with a count at common law for damage of like kiiul, if ijhe 
statute and the common law give the same form of 
FairfieUL v. Burt, xi. 244. 

2. A misjoinder of forms or causes of action may be 
advantage of, either on general demurrer, in anest at 
ment, or by writ of error. — Ibid. 245. 

3. Where one of several counts appears on the face of the 
declaration to be superfluous, the court will strike it oat an 
motion. But not where the same cause of action is 
the several counts in materially different forms, or the 
of action are averred to be different, for the parpoae af 
meeting different facts in the proof. — Little v. BbuU^ 
473. 



4. Counts on a special contract under seal, and a 
meruit for labor and materials, may be joined in an action af 
debt. — Smith v. First Congregational, 4*^, viiL 178. 



C. Pleas in abatement. 

1. Where an infant sues in his own name without any 
guardian ov prochein ami, the defendant may plead his infancy 
in abatement. — Blood v. Harrington, viii. 552. 

2. Where a trustee process is continued two terms, under 
8t. 1794, c. 65, 5. 2, upon suggestion of the defendant's ab- 
sence from the Commonwealth ; a plea in abatement is allow- 
able within the first four days of the third term. — Bobbins r. 
Hill Sf* tr.j xii. 569. 

3. A plea in abatement, that another suit for the same cause 
of action, brought before the present one, is still pending in 
the court of another state, must aver that the court has juris- 
diction of the parties and the subject-matter. — Newell v. 
Newton, x. 470. 

4. Whether such averment will make the plea a good one, 
qu. — Ibid. 
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Z>. Pleas in bar; what averments must be made 
therein, and in what form. 

1. The facts contained in a plea may constitute a good bar, 
though the plea itself admits of no technical designation. — 
Bonaffi v. Woodberry, xii. 456. 

. 52. In an action against the master of a vessel upon a bot- 
tomry bond, the defendant pleaded that one P. was owner of 
the vessel, and had chartered her to one G., to be employed 
under the command of the defendant. That the defendant, in a 
foreign port, gave the bond to the plaintiffs for the money therein 
mentioned, which money was of necessity procured by him 
of the plaintiffs, and was by him as master wholly expended 
in and about the business of G., and for the purpose of enab- 
ling the ship to sail for this country ; th^t before she arrived 
bere, G. signed two negotiable notes payable to the plaintiff, 
and a third payable to P., and delivered the notes to P., and 
also assigned certain choses in action to P., (the whole falling 
short of the amount of the bond ;) that the same were so made, 
delivered, and assigned to P., and were received by him, for the 
purpose and upon his undertaking to satisfy the plaintiffs there- 
with in respect to their claims on the bond, arid to cause the 
same to be extinguished ; that by means of the two notes to the 
plaintiff:^, the choses in action, and a sum of money, the property 
of P.J he (P.) afterwards procured the bond to be assigned to 
his agent for his sole use ; and that the action was commenced 
and prosecuted in th6 name of the plaintiffs at the instance 
and for the exclusive use of P. On demurrer, held, the plea 
was a bar to the action. — Ibid, 

3. In an action of covenant by an administratrix, the decla- 
ration sets forth an indenture under seal, between an insolvent 
debtor of the first part, the defendant of the second part, and 
the creditors of the third part; whereby the debtor assigned 
his property to the defendant in trust, to pay first some of the 
debts in full, and then the rest pro rata, and the defendant 
covenanted with each of the other parties to perform the 
trust ; and avers that the defendant has not paid the debt due 
to her intestate, according to the trust. Plea, that the intes- 
tate, by a writing under his hand, directed and licensed the 
defendant to pay, in preference to the debt due the intestate, 
another debt subsequent in order in the instrument; that he 
paid it accordingly ; and that all the funds which had come to 
his hands under the assignment, at the time when the action 
was commenced, had been applied by him in the manner re- 
qniiMl by the indenture and the intestate's orders. Held, the 
plea was good.. — Boi^rMm r. Oardner, xi. 146. 
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4* In fcire facias^ the plaintiff alleges that he recovered 
judgment against an intestate estate of which the defendant 
was administrator, and that execution was issued and payment 
of it demanded ot the defendant atid refused ; and the writ 
requires the defendant to show cause why execution should 
not issue de bonis propriis. The defendant pleads, that ad^ 
ministration was committed to him by the Judge of Probate 
of Nantucket ; the estate represented insolvent, and conimis- 
sioners appointed ; that the judge presented to them a claim 
of his own, which was allowed and reported accordingly; 
that the judge at the time of granting administration was, 
and ever since has been, interested in the estate as a creditor, 
and consequently the administration and all subsequent pro- 
ceedings were void ; that afterwards the defendant was duly 
appointed administrator by the Judge of Probate of Barnstable, 
who had exclusive jurisdiction, the estate represented insol- 
vent, and commissioners appointed, who had not yet reported, 
the time allowed them not having elapsed. Held, this plea 
was sufficient ; and that the averments in relation to the Judge 
of Probate of Nantucket were necessary to its sufficiency. — 
Coffin v. Cottle, ix. 287. 

5. Petition for partition, alleging that the petitioner is inter- 
ested with persons unknown. Plea, that as to a part of the 
land, one T. died seized thereof in fee, that it was assigned 
to his widow for dower, that the reversion was sold and con- 
veyed by the respondent as T.'s administrator, and thereupon 
the purchaser became seized thereof, subject only to the 
dower. Held a bad plea, in not showing any title in the re- 
spondent. — Flagg V. Thurston, xi. 431. 

6. Another plea, averring further a conveyance of the re- 
version by the purchaser to the respondent, and that thereupon 
the latter became seized, subject only to the dower, held bad, 
in not traversing the seisin or the possessory right of the 
petitioner. — Ihid. 

7. In an indenture between the plaintiif, as agent of M., of 
the one part, and the defendants and one T., since deceased, 
of the other part, reciting that the plaintiff, as such agent, had 
with the consent of T. sold a schooner to B. one of the 
defendants for $1950, of which sum $950 had been paid to 
the plaintiff, and that T. claimed to own a moiety of the 
schooner; the defendants and T. covenant that they will pay 
the plaintiff $1000, the residue of the price, within one year, 
subject to the proviso, that if T. shall within one year, by any 
legal process or arbitration that may be agreed upon between 
tlie parties, legally establish his title to such moiety, then the 
^1000 shall not be paid ; and subject to the further proviso, 
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that if at the end of one year any process for the purpose of 
determining the title of T. shall be pending, then the pay- 
ment'shalt be delayed until such process shall be determined ; 
and if by the termination of such process it shall be found 
that T. was owner of a moiety, the $1000 shall never be paid. 
In an action of covenant on this indenture, the plaintiff avers 
that T. did not within one year by any legal process or other- 
wise establish his title, and that no process was pending and 
undetermined at the end of the year. The defendants plead, 
that T. and the former master of the schooner were owners, 
as tenants in common,, each of an undivided moiety ; that the 
master sold her without authority to 6., that O. sold her to 
M., and that the plaintiff as M.'s agent sold her to B. ; that 
before the last sale T. claimed a moiety as tehant in connmni! 
with M.y and that the indenture was entered into for the pur^ 
pose of determining their conflicting claims ; that T. in his 
life-time, and since his death his administrator, offered to the 
plaintiff within the year, and were always ready, to agree iii 
the appointment of arbitrators or the commencement of any* 
legal process, but the plaintiff refused. Held, as T. claimed 
to be tenant in cotnnion with M., no adverse suit could be 
brought to settle their respective rights ; that it was a fair 
construction of the indenture, that whether the dispute should 
be determined by arbitration or suit, it was to be done by the" 
agreement of the parties to the indenture ; and that if, by 
refusing his assbnt as well to a suit as an arbitration, thle- 
plaintiff prevented T. from complying with the conditions,; 
he couhJ not recover on the covenant ; and therefore the plea 
was good in substance. — Lot'd v. Tyler, xiv. 156. 

8. Held, the plea, in alleging an unauthorized sale of T.'s 
moiety, so that no title to it vested in M., and also an offer to 
agree on a suit or an arbitration, was not bad for duplicity ; 
the former allegation being not a ground of defence, but either 
surplusage, or mere inducement. — /6fd. 

9. Held, a plea, alleging that the offer to agree on a suit or 
an arbitration was made to M. instead of the plaintiff, was bad. 
Ibid. 

10. A plea, alleging that the plaintiff and T. agreed that a^ 
suit pending between the former master of the schooner and' 
an insurance company should be the legal process for deter- 
mining T.'s right to a moiety, that that suit was discontinued 
without the knowledge of either of the parties to the indent 
tlire, and that afterwards the administrator of T. offered to- 
the plaintiff, and was always ready to agree on, another suit' or* 
sin arbitration; held good in substance- and not bad- foi' 
duplicity, the first piart b«ing either surploflageof mer^^uatdaoB^ 
ment to the material allegation. — Ibid. 
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11. The assignees of an insolvent debtor gave him a bond, 
ccnditioned that they should faithfully dispose of the property 
assigned, and distribute the proceeds ratably among such of 
his creditors as had agreed to discharge their debts, (including 
two of the assignees) and pay the surplus, if any, to him. To 
an action on the bond against one of the obligors, he pleaded 
that the assignees had faithfully disposed of the property, that 
the debts due to the two assignees who were creditors ex- 
ceeded the proceeds, and that the other creditors, '' if any," 
who had executed the agreement '^ had not exhibited and 
proved their claims before the assignees, in such manner as 
that they could liquidate the same, and make the proportional 
distribution." On special demurrer, this plea was held bad 
both in form and substance, for uncertainty atid the omission 
of material averments. — Morrill v. Richardson^ ix. 84. 

12. The plea should have alleged, that the assignees had 
been ready to receive the claims of creditors, and that one or 
more meetings had been called for the purpose, and the credi- 
tors notified of the time and place. — Ibid. 



E. Double pleading. 

Where the defendant pleads the general issue, and also a 
plea which is defective, in answering only part of the decla- 
ration the plaintiflf cannot have judgment by nil dicit for the 
part whiph is not answered by the latter plea. — Frost v. 
Hammatt, xi. 70. 



F. The replication and subsequent pleadings. 

1. The plaintiff covenants to sell a house to the defendant 
for a certain sum, the latter covenanting to pay the plaintiff 
that sum, on the day when the house shall be finished, and 
the key delivered to the defendant, with a satisfactory deed 
and title free of all incumbrances. The declaration on this 
contract alleges, that the house was finished on a certain day, 
and on the same day he tendered the key to the defendant, 
and then offered to deliver to him a good and sufficient deed 
with warranty, duly acknowledged, conveying the fee free of 
incumbrances, and offered to make to the defendant a good 
and sufficient title, and was ready, able, and desirous to do so, 
but that the defendant refused to accept such conveyance and 
title. Plea, that the plaintiff had not a clear title, but that 
having mortgaged the house to P., he had conveyed the equity 
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of redemption to R. Replication, thatR. by a bond of even 
date with the deed to him bad covenanted to reconvey to the 
plaintiff, and that he was willing and offered to do so, when- 
ever the defendant would accept the plaintiff's deed. Held, 
the declaration and replication were good. — Howland v. 
Leach, xi. 151'. 

2. Assumpsit against an executor. Defendant pleads that 
the testatrix devised land to the plaintiff in lieu and satisfac- 
tion of his demand, which the plaintiff accepted. Plaintiff, 
protesting that the testatrix did not make the devise in lie'u^ 
&c., and that the will was not proved, replies that he did not 
accept the land devised ; and concludes to the country. Held, 
the replication was good. — Hapgood v. Houghton, viii. 451. 

3. Plea, that the plaintiff was requested to make his elec- 
tion to take or refuse the devise, but refused to elect. 'Replica* 
tion,.that the plaintiff did refuse to accept the devise, and 
traversing the averment of refusal to elect. Rejoinder, that the 
plaintiff has not waived the devise, concluding with a verifi- 
cation. Held, the rejoinder was bad, being a departure, and 
not joining the issue tendered by the traverse. — Ibid. 

4. Plea, that the plaintiff did not waive or refuse the devise. 
Replication, with the above protestation, that plaintiff did 
waive and refuse to accept any devise contained in the will ; 
concluding to the country. Held, the replication was good. 
— Ibid. 

5. To a petition for partition two respondents pleaded, that 
they were sole seized in fee of the land, to wit, in equal 
moieties, traversing the petitioners' seisin as tenants in com- 
mon. The petitioners replied that the respondents were not 
seized of the' land in fee in equal moieties. On demurrer the 
replication held bad; 1. because it attempts to put in issue the 
proportion of the respondents' interest, without directly deny- 
ing their seisin ; 2. because it does not deny any such interest 
in them as entitles them to come in and defend against the 
petition. — Loring v. Gay, ix. 66. 

6. Debt on a bond given to the plaintiff as sheriff, condi- 
tioned that the defendant should keep a fair register of all 
warrants,. &c. that might come to his hands as a deputy of 
the plaintiff, and should annually in January, April, July, and 
October, furnish the plaintiff with a true copy thereof Defen- 
dant pleads generally performance. Plaintiff in his replication 
alleges as a breach, that the defendant, from the time of 
making the bond until the day of commencing the action, 
(more than seven years) has not furnished the plaintiff annu- 
ally in January, April, &c., with a true copy of any fair regis- 
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ter of all warrants, ^c. ; but on th% conttlury the defendatit 
fraudulently and deceitfully furnished the plaintiff with a 
certain false and fictitious writing, purporting to be truly 
abstracted from a fair register by him kept. Held, the repli- 
cation was bad for duplicity, as a failure to furnish a copy at 
the end of each quarter was a separate breach ; imd e,ven if all 
the failures made but a single breach, the replication was bad, 
in setting forth argument^tively only (if at all) that the defen- 
dant did not keep a fair register ; ^nd if that fact had been 
directly averred, it could not have been joined with the other 
allegation that the 'defendant had not furnished a copy.-^ 
Austin V, Parker, xiii. 222. 

7. In trespass for an assault and battery with a deadly 
weapon upon the plaintiff in his dwelling-house, if the defen- 
dant plead that the act was done in defence of the possession 
of a dwelling-house of which he was seized and possessed, 
the plaintiff may reply de injuria sud propriL — Sampson v, 
Henry, xi. 379. 

8. To such action the defendant pleads 5on assault de7ne$ne. 
Replication, that defendant broke open the plaintiffs dwetliog- 
house and beat him, and that he, in defending himself 
against the defendant, gently laid his hands on the defen- 
dant, which was the same assault in the plea mentioned; 
concluding with a verification. Held, the replications ti^asi 
bad, in not distinctly averring whether plaintiff or defen- 
dant made the first assault. If the former, it should have 
directly confessed and avoided ; if the latter, concluded with 
a traverse to the country. — Ibid, 

9. A declaration contains several counts for the same cause 
of action. The defendant makes one plea to the whole decla- 
ration. The plaintiff may make several replications to those 
paxts of the plea which apply to the distinct counts. — Little 
V. Blunt, xiii. 473. 



G. Demurrer. 

1. A demurrer to a plea which is defective in answering 
only a part of the declaration does not operate as a discontin- 
uance, but entitles the plaintiff to judgment. — Frost v. Ham- 
matt, xi. 70. 

2. Repugnancy between a protestation and an averment in 
a replication is no ground of demurrer. — Hapgood v. 
Houghton, viii. 451. 
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H. Issues of law and fact. 

1. After a verdict for the defendant nppn a certain issue, 
the plaintiff cannot object, that the defendant's plea attempted 
to put in issiie to the jury the construction of a sealed con- 
tract ; but the objection should be made by demurrer. — Wil- 
liams V. Woodmarij viii. 78. 

2. In an action of trespass, brought by a mariner against 
the mate, who had tied him up to the rigging by order of the 
master for the purpose of punishment ; the defendant pleaded 
that he was bound to obey the master's orders, and used no 
unnecessary violence in tying up the plaintiff. Held, the 
question thereby raised was a mixed one of law and fact, and 
by the replication properly presented to the jury. — Frost v. 
Hammatt, xi. 70. 

3. To an action o|i a promissory note defendant pleads a 
release. Replication, alleging a previous assignment of the 
note, and so the ' action ^ prosecuted for the benefit of the 
assignee, and the nominal plaintiffs have no interest in it, but 
executed and delivered the release in collusion. with the defen- 
dants, and in fraud of the rights of the assignee. Rejoinder, 
that the release was not executed and delivered in collusion 
with the defendants and in fraud of the rights of the assignee. 
Held, on special demurrer, the rejoinder was bad, as it ten- 
dered an issue on a question of law. — Rixford v. Waitt, xi. 
339. 

4. A general traverse concludes to the country, though pre- 
ceded by new matter as inducements. — Sampson v. Henrys 
xi. 379. 

6. Where a deed of land was given with covenants of seisin 
and warranty, and an action brought by ^n assignee of the 
grantee against the grantor upon the latter covenant, the 
defendant pleaded that he was not seized at the time of the 
conveyance, and so the covenant of seisin was then broken. 
Plaintiff ^takes issue upon this plea. Held, upon this issue, 
the defendant was not estopped by his deed to deny his seisin 
at the time of executing it; but the jury w^re at liberty to 
find the truth. — Bartholomew v. Candee, xiv 167. 

6. In trespass qu. clavs., the defendant pleads a license, 
upon which plea the plaintiff takes issue. Upon this issue, 
the plaintiff may prove that the license was obtained by fraud ; 
the fraud rendering it not merely voidable, but void. — An- 
thony V. Wilson^ xiv. 303. 
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J. Variance. 

1. The plea of non est factum denies only the execution 
of the instrument declared on. Hence, if the declaration 
upon a writing sets forth only a part of it, and the defendant^ 
on oyer, states it at length, and pleads this plea, instead of 
demurring; he cannot object that there is a variance. — Dorr 
V. Fenno, xii. 521. 

2. In a suit by the payee of a note, payable to him or his 
order, it is no variance to state it as payable to himself. — Pay 
V. Gonldingj x. 122. 



K. Criminal pleading. 

1. Indictment, charging larceny in a dwelling-house. Plea, 
a former conviction of pilfering, on a complaint before the 
Police Court of Boston, with averments, that the articles and 
the stealing mentioned in the indictment are the same articles 
and the same stealing mentioned in the complaint, and that 
the Police Court had jurisdiction of the offence. Replication, 
that the stealing charged in the complaint was a larceny in 
the dwelling-house, which is a highland aggravated crime, 
and that the police bourt had no jurisdiction of the same. 
Rejoinder, that the stealing charged in the complaint was not 
a stealing in the dwelling-house, and was not a high and 
aggravated crime of which the Police Court had no jurisdic- 
tion. Special demurrer, alleging, L a departure in this, that 
the plea avers the goods mentioned in the indictment and in 
the complaint to be the same, and the rejoinder denies that 
they are the same; and 2. that the rejoinder is double. Held, 
the rejoinder was not defective in either particular. — Com- 
monwealth V. Curtis^ xi. 134. 

2. Held, the plea was bad in form, because it did not direct- 
ly traverse the charge of larceny in a dwelling-house, but only 
impliedly, by averring that the offence was within the juris- 
diction of the Police Court; but that the defect was cured by 
the pleading over. — Ibid, 

3. Held, the proper plea would have been, autrefois convict 
of the larceny, and not guilty of the rjsicue of the charge. 
— Ibid. 
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A. Who are paupers. 

B. The obligation of towns to support paupers ; and 

how a settlement in a town may be acquired. 

C. Suits between towns concerning the support of 

patipers ; and what notice is necessary to main- 
tain such suits. 

D. Suits by individuals on account of the relief and 

support of paupers. 



A. Who are pauperis. 

1. The fact, that a person relieved as a pauper held a de- 
mand against another which he must travel only a short dis- 
tance to collect, is not conclusive evidence against his being a 
pauper. — Sturbridge v. Holland, xi. 469. ^ 

2. Persons committed to the house of correction under sU 
1787, c. 54, (for suppressing and punishing rogues, vagabonds, 
&c.,) are maintained not as paupers, but as criminals ; and 
before the passing of st, 1826, c. 142, the keeper of such 
house, in order to recover of the towns, where such persons 
have their settlements, the expenses of their maintenance, 
must have pursued the course prescribed by st 1802, c. 22, s. 
2. — Boston V. Westford, 1L\\, 16. 

Z. Where one, who had been supported by his town as a 
pauper, had bodily health and strength, though of small intel- 
lect, and was able to earn more than a support, and had found 
an employer ; held, he was no longer a pauper, and therefore, 
under a contract between the town and the plaintiffs, that the 
latter should take cafe of all the paupers belonging to the 
town, and be entitled to their services, the plaintiflfs could not 
claim the services of the person above described. — Wilson v. 
Brooks^ xiv. 341. 



B. The obligation of towns to support paupers ; and 
how a settlement in a town may be acquired. 

1. duestions of legal settlement depend upon a strict and 
precise application of the rules of positive law. Towns being 

32 
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under np obligation to support paupers, except that created by 
law, a case must be brought strictly within the provisions of 
the law before the obligation arises, and approximation, how- 
ever near, will not be sufficient. — Danvers v. Boston^ x. 
513 ; East Sudbury v. Sudbury^ xii. 6. 

2. According to the statute of 1751 for correcting the calen- 
dar, a person born April 4, 1745, Old Style, would not be of 
age till April 5, 1766, New Style. Hence, he could not gain 
a settlement by a year's residence in a town, without being 
warned out, there being less than a year between the time of 
his coming of age, and April 10, 1767, after which day (by 
Prov, St, 7 Geo, 3,) a settlement could not be gained by mere 
residence without being warned out. — Danvers v. Boston^ x. 
513. 

3. Under Prov. st. 7, Geo. 3, c. 3, s. 4, a person coming into 
a town to reside could not gain a settlement, by an implied 
"approbation by the town of his dwelling therei" Thus the 
acceptance by a town of a list of jurymen, as revised by the 
selectmen, containing the name of such person, is not a suffi- 
cient approbation. — Orange v. Sudbury, x. 22. 

4. A person does not gain a legal settlement by residing in 
a town ten years together, and paying taxes there for any five 
of those ten years ; if within that time he is committed to 
goal, and while there, demands and I'eceives relief as a pauper 
from the gaoler. — East Sudbury v. Sudbury, xii. 1. 

5. On the question between two towns, whether a pauper 
has gained a settlement in one of them, by residing there ten 
years, and paying all taxes for any five years of the time; 
payment of the highway tax for one year will be presumed 
from its not being included in the tax-bill of the following 
year ; but the presumption may be rebelled by evidence. — 
Attleborough v. Middleborough, x. 378. 

6. The burden of proof of such payment is on the party 
alleging that a settlement was thereby gained. — Ibid. 

7. Whether, after payment of a tax, a town can be allowed 
at any time to defeat the effect of such payment in conferring 
a settlement, by alleging that the tax was illegally assessed, 
qu. They certainly cannot, after the right to recover the 
tax is barred by lapse of time. — Charlemont v. Conway, 
viii. 408. 

8. Where more than five per cent is taxed, oVer and above 
the amount committed to the assessors to assess; the taxis 
not duly assessed for the purpose of a settlement, within st. 
1793, c. 34. — lUd. 
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9. Before the town of W. B. was formed from a part 
of the town of B., the great-grandfather of a pauper gained 
a settlement in B. by a residence in the part referred to ; the 
pauper, his father, and grandfather resided in that part of the 
town which is now B., and the pauper owned and was taxed 
for real estate there, so that he would have gained a settle- 
ment there, if it had been a separate town. St. 1821, c. 82, 
creating the town of W. B., provides that "all persons, who 
may hereafter become chargeable as paupers to the said towns 
of B. and W. B., shall be considered as belonging to that 
town, on the territory of which they had their settlement, at 
the time of passing this act, and shall in future be chargeable 
to that town only." Held, the pauper's settlement was in W. 
B. — Bridgewater v. West Bridgewater^ ix. 65. 

10. A man and woman, having settlements in the same 
town, intermarried. The town being afterwards divided into 
two, held, the wife took her husband's settlement in one of 
the two towns, although but for the marriage her settlement 
would have been in the other ; and that the settlement of her 
illegitimate child, born before the marriage and before st, 
1793, c. 34, which had gained no settlement in its own right, 
changed with and followed the settlement of the mother. — 
North Bridgewater v. East Bridgewater, xiii. 303. 



C. Suits between towns concerning the support of 
paupers ; and what notice is necessary to main- 
tain such suits. 

L In a suit by one town against another for money ex- 
pended in the support of an individual, the plaintiffs may 
show that, although not a pauper, he was so situated as to 
require immediate relie£ — Sturbridge v. Holland, xi. 459. 

2. The overseers of the poor of A. notified those of B., 
that expenses had been incurred for the support of '' O. S.., 
widow of G. S., who was an inhabitant of B." Held, this 
notice imported that the widow was an inhabitant of B., and 
therefore was sufficient. — Uxbridge v. Seekonk, x. 150. 

3. The time of two years from the accruing of the cause 
of action, within which a suit must\)e brought by one town 
against another for the support of a pauper, having his settle^ 
ment in the latter ; runs from the delivery and not from Xh» 
date of a notice by the on^ to the other. — Ibid^ 



8S2 POOR. 

4. The statute on this subject is not in the nature of a stat- 
ute of limitations, but of a condition precedent. The burden 
of proof is on the plaintiff. — Ibid. 

5. A pauper, having his settlement in the town of S., was 
reliieved by the overseers of the poor of the town of C. ; 
and, upon notice, the expenses were reimbursed by the over- 
seers of the town of E. S., upon the supposition that his legal 
settlement was in E. S. Held, E. S. could not recover the 
money paid from S. — East Sudbury v. Sudbury, xii. 1. 

6. A notice by the overseers of the poor of one town to 
those of another, that a person has become chargeable as a 
pauper, must be given within three months after the expenses 
are incurred — not after they are paid. — Ibid. 

7. The overseers of the poor of O. sent to those of S. the 
following notice, — " A. E. and wife and three children, who 
have their legal settlement in your town, is now chargeable 
to this town. This is therefore to notify you to remove said 
paupers," &c. The overseers of S. answered, -7-" We ac- 
knowledge the receipt of your letter, &c., stating that A. E. 
is in your town on expense, &c. We are satisfied that he has 
not gained a settlement in our town. We therefore sh^ll not 
pay any expense for his support." Held, the notice was suffi- 
ciently certain as to all the paupers; but, if not, the objection 
was waived by the answer. — Orange v. Sudbury, x. 22. 

8. A notice is sufficient, if signed by two persons as select- 
men ; they being overseers of the poor in their capacity of 
selectmen. — Ashby v. Lunenburg, viii. 563. 

9. Notice was given to a town, that expenses had been in- 
curred for the support of *4he child of Miss H. W., the 
daughter of T. W., who are inhabitants of the town of W." 
Held, the notice was sufficient for the foundation of an ac- 
tion. — Ware v. Williamstown, viii. 388. 



D. Suits by individuals on account of the relief and 
support of paupers. 

1. M. agreed with overseers of the poor to support a state 
pauper, in consideration of being paid the money which the 
town should receive frffm the state on his account. The 
pauper, dissatisfied with his treatment at M.'s, left him and 
went to the house of the plaintiff, who notified the overseers 
to remove him. One of the three overseers told the plaintiflF, 
he was bound to send the pauper back, and that he should be 
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paid nothing for his keeping. Afterwards, a second told the 
plaintiff, he would inquire into the difficulty with M., and 
pay the plaintiff for keeping the pauper till his removal. 
The third made no promise. The pauper was subsequently 
removed to M.'s, but returned the next day to the plaintiff's 
without M.'s knowledge. The plaintiff sent him to one of 
the overseers, who told him to return to M.'s ; but, it being 
late in the day and stormy, consented that he should go to 
the plaintiff's for the night, and to M.'s the next morning. 
The pauper went to the plaintiff's and there remained a long 
time. For this time, the town received from the state 90 
cents per week, which was paid over to M. The overseers 
sent clothes to the pauper while he was with the plaintiff, 
but M. paid for them, according to an agreement made when 
they were bought; which agreement was not known to the 
plaintiff. Held, whether the contract between M. and the 
overseers was binding on the parties or not, the plaintiff could 
not take exception to it ; that there was no agreement, either 
express or implied, between the plaintiff and the town, for 
supporting the pauper either the whole time or one night ; 
and that the money received by the town from the state was 
not received to the plaintiff's use. — Warden v. Leyden, 
X. 24. 

2. Held also, there was no evidence of a conspiracy or 
intention to defraud the commonwealth. — Ibid, 

3. Where a person who has undertaken to keep a pauper 
either ill-treats or insufficiently provides for him, another 
person cannot receive him without first notifying the town of 
the facts. — Ibid. 



A. Practice in regard to pleadings and judgments. 

B. Testimony and course of proceeding in trials. 

C. Appeal, statement of facts, and report of a case. 

D. Practice in criminal trials. 



A. Practice in regard to pleadings and judgments. 

L The replication to a plea of release was, that the 
release was given by the nominal plaintiffi in fraud of their 
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assignee ; and the defendants made a rejoinder which was held 
bad. On affidavit that the rejoinder* was filed under a mis- 
take, defendants had leave to rejoin anew, paying the plaintiffs 
their costs since the rejoinder was filed, and taxing no costs 
for that time if ihey should prevail. — Rixfordv, Waitj xi. 
339. 

2. Ordered, that the costs be paid to the plaintifis' attorney, 
for the assignee^ tiie nominal plaintiffs being plainly in the 
interest of the defendant. — Jbid. 

3. The court may allow a plea in bar puis darrein conHnU" 
ence to be withdrawn, after the plaintiff has demurr^ to it. — 
Rixford v. Brown ^ x. 30. 

4. They will allow such withdrawal, on terms which will 
place the case on the footing, on which it. stood before the plea 
was filed. — Ibid. 

5. An action was brought up from the Court of Common 
Pleas by a common demurrer, the defendant reserving the 
right to waive the pleadings below, and plead anew in this 
court, and also to ask the opinion of this court upon a plea in 
abatement previously filed by him. Held, that by a plea in 
this court to the merits, he waived the right reserved to a 
decision upon the plea in abatement. — Pattte v. Harrington^ 
xi. 221. 

6. A special demurrer to an amended declaration, for formal 
defects, may be filed at the term of the Court of Common 
Pleas when the amendment is made, that being '* the first 
term " in regard to such amended declaration. But it cannot 
be filed at the succeeding term. — Tinkham v. Smith, ix. 33. 

7. Where, by the practice in another state, judgment is 
entered up for the penalty of a bond, and an execution issues 
for only the sum actually due ; in an action of debt upon such 
judgment, brought here, and upon plea of 7iul tiel record, and 
the issue found for the plaintiff, the judgment will be that 
there is such a record, and execution will be awarded for the 
sum actually due. — Rathbone v. Rathbone, x. 1. 




B. Testimony and course of proceeding in trials. 

1. The report of auditors, appointed to state an account 
under $t. 1817, c, 142, is prima facie evidence to the jury. — 
Allen V. Hawks, xi. 359. 

2. The court may accept, reject, or recommit the report, 
accordingly as the auditors have acted honestly, correctly, and 

ording to their authority, or otherwise. — Ibid. 
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3. But it may be rebutted, without filing any formal excep* 
tions. — Ibid. 

4. Witnesses examined by the auditors may also testify to 
the jury. — Ibid. 

6. A deposition offered by the plaintiflF was rejected on the 
ground of interest in the witness. The plaintiff, having be- 
come nonsuit, moved that the nonsuit be taken off, in order 
that he might release the witness, which motion the judge 
refused. Held, this was a matter within the judge's discre- 
tion, and that the refusal was right. — Talbot v. Clarke 
viii. 61. 

6. It seems, the facts furnished no ground for postponement 
or continuance, even if the naotion had been made before a 
nonsuit. — Ibid. 

7. It is not necessary to object to a witness on account of 
interest at the time of his giving his deposition. It is sufB- 
cient to object to the using of the deposition on the trial. — 
Ibid. 

8. Where a witness had testified to material facts on the 
part of the plaintiff, without being sworn, through inadver- 
tence of the parties, and the defendant and his counsel learned 
the fact during the argument of the counsel, but after the 
witness had gone to his home in a distant town ; held, after a 
verdict for the plaintiff, the defendant could not avail himself 
of this objection. — Cady v. Norton^ xiv. 236. 

9. Where the judge lakes minutes of a witness' testimony, 
and in his report of the case mistakes the evidence, the 
witness' deposition cannot be taken by one party, for the pur- 
pose of correcting the error, without consent of the other. 
But his affidavit may be taken, as ground of a distinct motion « 
for a new trial. — Munroe v. Perkiiis^ ix. 298. 

10. In general, the plaintiff should offer the whole of his 
testimony to prove all the causes of action declared on, if in- 
dependent of each other, before the defendant is called upon 
to make defence. — Jones v. Kennedy^ xi. 126. 

11. But where the several counts of the declaration are in- 
tended to be in the alternative, so that, if the evidence fails to 
support one, it may prove another ; the plaintiff may at the 
outset offer evidence of one only, and if the testimony offered 
by the defendant, together with that offered by the plaintiff for 
the purpose of rebutting it, in disproving one count prove 
another; judgment may be rendered upon the latter. — Ibid. 

12. Thus, ifbere the first count is upon a note, and the 
second for goods sold and delivered, and the plaintiff goes no 
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farther than to offer the note, and the defendant then intro- 
duces evidence, which, with the plaintiflPs evidence to rebut 
it, shows a sale of the goods, but that the note was not ac- 
cepted by the plaintiff in payment; the plaintiff may recover 
upon the second count. — Ibid, 

13. In an action upon an account annexed, one item in the 
account was a charge of the excess of expenses, on certain goods 
of the defendant sold by the plaintiff as factor, over and 
above the proceeds of the sale. At the trial, the plaintiff was 
allowed to strike this item from the account, the defendant 
objecting, and the defendant was not allowed to avail himself 
of the credit given him in the plaintiff's account of sales, un- 
less he would admit the charges against him in the same ac- 
count, some of which he disputed. The defendant had not 
filed an account in set-off. Held, these proceedings were 
erroneous, as they gave the plaintiff the advantage of his 
charges without proving them, and deprived the defendant of 
the benefit of a set-off; and that the item stmck oujt should 
be restored. — Dodge v. Tileston^ xii. 328. 



C. Appeal, statement of facts, and report of a case. 

1. Where a plaintiff, on appeal to this court, recovers less 
than $100 damages, the certificate of the judge, that he had 
reasonable cause for appealing, should be granted before the 
rendering of judgment above. — Plimpton v. Baker , ix. 70. 

2. If granted afterwards, though before the suing out of a 
writ of error, the judgment will be reversed. — Ibid. 

3. Where the parties had agreed that a default should be 
entered, subject to the opinion of the court, and judgment ren- 
dered for the plaintiff for one of two sums ; the court still on 
motion of the plaintiff granted a new trial, such agreement 
being subject to the order of the court. — Shearer v. Jewett, 
xiv. 232. 

4. An agreement for a nonsuit or default, according to the 
opinion of the court upon certain facts which were disclosed 
in evidence, is, it seems, a waiver as to any point of form in 
the pleadings which is not expressly reserved. — Ellsworth v. 
Bre7cer, xi. 316. 

5. This court will not give its opinion, whether certain 
facts stated in a bill in equity constitute a defence to an ac- 
tion pending in the Court of Common Pleas, although the 
parties have agreed to dispose of the action conformably to 
such opinion. — Stone v. Hobart, viii. 464. 
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6* The reporting of a case tried is a matter of discretion 
with the judge who tries it; and if he refuses to report the 
case, the whole court caunot interfere. — Commonwealth v. 
Child, X. 252. 

7. A judge is not bound to report his whole charge to the 
jury ; but only such parts as are objected to. — Ibid. 



D. Practice in criminal trials. 

1. In a capital case, the court, on motion, will exdude from 
the court room all the witnesses except the one under ex- 
amination. — Commonwealth v. Knapp, ix. 496. 

2. In a criminal case, no more than two counsel will be 
allowed to act for the government. — Ibid. 

3. Si. 1807, c. 18, does not preclu^ the court from ap- 
pointing any counsellor of the court to £|[d in the prosecution, 
if the circumstances seem to require it. — -Ibid. x. 477. 

4. Where a principal and accessory were indicted for mur- 
der, and a counsellor of this court assisted the attorney-gen- 
eral and solicitor-general at the . trial of the former, the 
prisoner's counsel, who were the same in both cases, not 
objecting ; and afterwards, merely upon the request of the 
attorney-general, with the concurrence of the solicitor-general, 
and without any pecuniary consideration, such counsellor 
promised to asisist in the trial of the accessory, and prepara- 
tion was made for the trial on the faith of such promise ; the 
court allowed him to aid, with the^undertanding that "the 
direction and control of the prosecution" should be with the 
attorney-general, r — Hid. 

6. This court will not assign as counsel for a prisoner, one 
who is only an attorney of the Court of Common Pleas. — 
Ibid. ix. 496. 

6. In a capital case, the prisoner's affidavit is admissible in 
support of a motion for continuance, on account of the ab-' 
sence of a material witness. — Ibid. 

7. A prisoner cannot require that the jury be polled. — 
Commonwealth v. Roby, xii. 496, 

8. On a trial for murder, the jury, upon their own request, 
with the concurrence of the prisoner and the counsel on both 
sides, may view the place where the crime was committed, 
and take with them plans which have been shown and ex- 

33 



268 PRESCRIPTION. 

plained in court ; but no person shall speak to them while 
taking the view. — Commonwealth v. Knapp, ix. 496. 

9. One capitally indicted shall be furnished by the govern- 
ment attorney, on application, with a list of the witnesses 
examined before the grand jury. — Ibid. 

10. One indicted as a common barrator was furnished with 
a note of particulars, stating that the government would offer 
evidence of complaints, before certain magistrates, against 
certain individuals, for certain offences, without stating the 
times of making the complain|s, and giving tho surnames, 
with only the initials of the Christian names,' of the magis- 
trates. After conviction, held, the note df particulars could 
not be excepted to fo.r uncertainty in these respects. — Com- 
m^onwealih v. Davis, xi. 432. 

11. If the defendant were misled or surprised in conse- 
quence of such want of certainty, it might be ground for 
postponing the trial. — Ibid. 



^3te0ttiiitfon^ 




1. The time of legal memory or prescription, in Massachu- 
setts, reaches back only sixty years. — Coolidge v. Learned^ 
viii. 604. 

2. Whether more than forty years, qu. — Ibid. 

3. A right of way by prescription may be gained in forty 
years. — Kent v. Waite, x. 138. 

4. So any other easement pertaining to another's land. — 
Melvin v. Whiting, x. 295. 

6. To trespass qu. claus.j it is a good plea, that the lociis in 
quo has been from time immemorial a public landing-place, in 
which every citizen has had from time immemorial a right of 
entering. — Coolidge y. Learned, viii. 604. 

6. In such action, the locus in quo had been long claimed 
by the inhabitants of the town as a town landing-place, but 
not exclusively for their use; and it was proved that the pub- 
lic had for a long time used it without objection by the town. 
The verdict found it to be a public landing-place. Held, the 
evidence would support the verdict. — Ibid. 

7. The averment of a prescriptive right to a way in the 
owners of a farm is sustained by evidence, that such owners, 

d any other persons having occasion for the way, have 
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used it for the requisite time — although the same evideoce 
proves a title by custom in other persons. — Kent v. Waite^ 
X. 138. 

8. In 1692, a highway was laid out over the whole length 
of a long beach, and thence ihrongh the complainant's farm 
to a county road. No damages were awarded to any one for 
the land taken on the beach. The complainant had for more 
than sixty years kept a gate across the way leading to the 
county road. The beach was a common resort for fishermen, 
fowlers, and haymakers, coming from the town in which the 
beach lay and the adjacent towns, who time out of mind had 
turned tlieir horses upon the beach to depasture. The pasture 
in which the complainant usually depastured his cattle ad- 
joined the beach. There was no fence between, and the 
cattle fed at pleasure on the beach. Held, whether the fee 
of. the beach was in the town or the commonwealth, the 
complainant could not, by such enjoyment, however long 
continued, gain a prescriptive right of commonage, the use 
being permissive, and not adverse. — Thomas v. Marshfield^ 
xiii. 240. 



1. St, 1784, c. 65, providing that "if any person shall aid, 
assist, abet, counsel, hire, command, or procure any person to 
commit the crime of murder, he shall be considered as an 
accessory before the fact," refers to a person not present aid- 
ing, &rC., and does not abolish the distinction between prin- 
cipals in the second degree and accessories. — Commonwealth 
y. Knappj ix. 496. 

2. '^o be present, aiding and abetting the commission of a 
felony, one must be so situated that he can render actual aid, 
and not merely at an appointed place where the perpetrator 
supposes he might render it. — Ibid. 

3. Proof that orie conspired to commit a murder, afterwards 
cornmitted, is not per se a legal presumption of his having 
aided, but is evidence of the fact. — Ibid, 

4. But proof of a conspiracy, and that one of the conspi- 
rators was so situated that he might have aided, raises a legal 
presumption that he was there to effect • the premeditated 
crime, and throws the burden on him of showing that he had 
some other object. — Ibid. 

6. Where a principal and accessory are joined in one in- 
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dictment, but tried separately, the record of conviction of the 
former is prim& facte evidence of his guilt upon the. trial of 
the latter, who must show not only a doubt as to the pro- 
priety of such conviction, but that it was clearly wrong. — 
ma. X. 477. 

6. And in order to prove it wrong, the defendant may oflFer 
any competent evidence — not merely facts which did not 
appear in the former trial. — Ibid. 



A. What constitutes one an agent. 

B. Authority of an agent to bind his principal. 

C. Relative rights and duties of principal and agent. 

D. Rights and duties of principal and agent as to third 

persons ; and herein of the lien of an agent. 



A. What constitutes one an agent. 

A line of stage coaches was run by the two defendants 
from Barre, through Holden, to Worcester, and back, and it 
was agreed, that one of them should furnish and maintain 
horses and coaches, and receive the money paid by passengers 
between Holden and Worcester, and the other the same be- 
tweeti Holden and Barre. They hired a man to drive all the 
way from Barre to Worcester and back, for a certain sum per 
month, and perquisites. The plaintiff delivered money to the 
driver, to carry from Barre to Worcester ; but he absconded 
without delivering it. Held, the driver was the servant of 
the defendants jointly, and they were jointly liable to the 
plaintiff for the money. — Cobb v. Abbott^ xiv. 289. 



B. Authority of an agent to bind his principal. 

1. The rule, that an attorney or agent, to bind his principal, 
must sign the name of the principal, applies only to deeds, 
and not to simple contracts. — N. E. Marine Ins. Conmany 
v. De Wolf, viii. 66. 
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2. Where a contract is required by the statute of frauds to 
be in writing, an agent may validly sign it without written 
authority from his principal. — Shaw y. Nudd, viii. 9. 

3. An agent, with limited authority, cannot exceed it ; .and 
if he does, his principal will not be bound by his acts, unless 
he affirms them afterwards. — Snow v. Perry, ix. 542. 

4. Th^ party dealing with a special agent is bound to in- 
quire and ascertain the extent of his authority. — Ibid, 

6. A., being duly authorized by B. to guaranty two notes, 
wrote on one, ** by authority from B. I hereby guaranty the 
payment of this note. A.'' ; and on the other, " by authority 
from B. in a letter dated September 24, 1824, (from which A. 
derived his authority,) I hereby guaranty his payment of the 
premium on policy No. 10,079, (for which the note was given) 
A.'' Held, B., and not A., was bound as guarantee of the 
notes. — N. E. Marine Ins. Company v. De Wolf, viii. 56. 

6. The letters, between A. and B., and from B. to the person 
whose notes were guarantied,. and from him to A. and B., 
writteTn before and soon after the guarantys were rnade, and 
in relation thereto, and to the transactions in which they 
originated, held admissible evidence, as part of the res gestes, 
in an action against B. as guarantee of the notes. — Ibid. 

7. W., as agent for S., agreed with N. at Newbury port, to 
purchase of him a quantity of fish then at Newburyport, and 
N. told W. to go to C. the next day, and obtain his signature 
to the contract for N., if he was himself absent. W. accord- 
ingly wrote a contract, staling a sale of the fish by N. to S, 
for " 12s. 3d. per quintal, and nine cents per quintal for de- 
livering them in Boston, the wharfage to be paid, by S., all 
other incidental. charges to be paid by N., cash to be paid in 
Boston, the fish to be at S.'s risk when on board the vessel 
at Newburyport." C. signed this contract for N., and re- 
ceived from W. a counterpart, signed by W. in behalf of S. 
C. had HO authority to act for N., except that communicated 
by W. G. delivered the counterpart to N. the same day, 
who received it without objection, and did not object to it for 
several days. N. having refused to deliver the fish, S. brought 
an action on the written contract, to recover damages for the 
non-delivery. Held, N, was bound by his adoption of the 
contract, even if C. had no authority to sign it. — Shaw v. 
Ntidd, viii. 9. 

8. Held, the fish were to be delivered in Boston, and would 
not belong to S. till thus delivered, and therefore the measure 
of damages was the value of the fish there at the time ap- 
pointed for delivery. — Ibid. 
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9. The maker of a promissory note sent bills of a certain 
bank to the payee, with instructions to the messenger to see 
that the amount was indorsed on the note, or take a receipt; 
the payee took the bills and gave a receipt, promising to in- 
dorse the amount or return the bills wheu called for; and the 
next day, before the maker had notice of this receipt, the 
bank failed. Held, the taking of the bills was a payment jpro 
tanto, the messenger being a special agent, and having ex- 
ceeded his authority in taking the receipt. — Snow v. Perry^ 
ix. 539. 



C. Relative rights and duties of principal and agent. 

1. The plaintiff and defendant, owners of a brig, employed 
her in many voyages to and from the West Indies, sharing in 
the gain or loss ; and their factor there, being indebted to 
them jointly on account of the voyages, and also to thc^ 
defendant individually, made shipments to him to pay his own 
debt, the proceeds of which exceeded that debt. Held,' the 
defendant might retain the surplus against the factor, to be 
applied to the joint debt. — Cole v. Trulls ix. 325. 

2. In 1803 and 1804, D., a merchant in St. Domingo, in- 
dorses and transmits to J. and T. H. P., a firm in Boston, 
consisting of J. P. and the defendant, four bills drawn upon 
the French government, requesting that they may be sent to 
Prance for collection. J. P. makes an entry of the bills in 
his own memorandum book, and slates that the proceeds are 
to be remitted to London ; but no entry is made on the regu- 
lar account books of the house. The bills are duly sent to a 
banker in Paris, presented for payment and protested, and D. 
is put into direct correspondence with the banker, and he 
thereupon charges the banker upon his books, atid discharges 
J. and T. H. P. In 1806 1). dies, and afterwards, in the same 
year, upon inquiries made by a person in France, with a view 
to taking the business out of the banker's hands, the banker 
replies that he is accountable only to J. and T. H. P., and 
upon notice of this interference, J. P. in the name of his firm 
writes to the banker that the bills belong to them, and have 
nothing to do with the concerns which may exist between D. 
and the person, who had interfered. In 1815, the French 
government issue slock in payment of these bills, and of two 
others belonging to J. and T. H. P., of which the banker 
notifies them ; and J. P. enters in his memorandum book tlie 
amount of stock for which each bill was liquidated, represent- 
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ing three of the four to be the property of D., and the fourth 
to belong to a house of which J. P. had been formerly a 
member. The banker receives and retains the dividends on 
the stock till 1822, when, upon the death of J. P., the defen- 
dant, as surviving partner, directs the banker to dispose of the 
small amount in the French funds belonging to the late house, 
and remit the amount with the accumulation to a banker in 
London. Upon this, the Paris banker remits the proceeds of 
the six bills, and the defendant, not recollecting that D. had 
any interest in them, credits his share to the account of profit 
and loss. The defendant draws bills upon the London banker 
for the amount in his hands, the rate of exchange on England 
being above par. In 1807, D.'s will was proved in New York, 
and in 1827, the executor took out letters of administration 
in Mfissachusetts, having previously, in the latter year, satis- 
fied the defendant that three of the bills belonged to Uie testa- 
tor, and demanded the proceeds of the four bills with interest. 
Held, the agency of J. and T. H. P. ceased, \yhen the testator 
was put in direct communication wilh the Paris banker; that it 
was resumed by the correspondence of 1806 ; that, whether the 
agency were gratuitous or for a commission, they were bound 
to make such entries in their books as would show that the 
testator was interested ; that the defendant was bound to give 
notice of such interest, in 1822, to some of the testator's heirs, 
they being known to him ; that, having neglected to do so, he 
was liable for interest from that time ; and that, as originally 
the proceeds of the bills were to be remitted to Londoir, he 
was liable to account at the rate of exchange on England at 
the time of the remittance. — Dodge v. Perkins^ ix. 368. 

3. In general, one is not answerable as an agent or factor, 
until after a demand. But the omitting to render an account 
after a reasonable time makes a demand unnecessary. — ^ Ibid. 
393. 

4. The owner of goods, on consigning them to a commis- 
sion merchant for sale, drew bills on the consigpee, which 
were accepted and paid ; and the consignee, on selling the 
goods, took notes from the purchasers payable to himself, or 
order, but before they fell due the purchasers failed. Held, 
although the consignee had a lien on the notes for his debt, 
yeX prima facie he gained a right of action imttiediately on 
making the advances, and the burden of proof was on the 
consignor to show au agreement not to sue till matiuity and 
dishonor of the notes. — Beckwiih v. Sibley, xi. 482. 

5. In an action by a factor against his principal to recover 
a general balance, the defendant may prove the plaintiff's 
negligence in selling his goods, in mitigation of damages, and 
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in bar of all charges for commissions, and for interest, storage, 
&c., caused by such negligence. —^ i)oc?^c v. Tileston^ xii. 
328. 



JD. Rights and duties of principal and agent as to third 
persons ; and herein of the lien of an agent. 

1. A. remitted from the United States to W., his general 
agent in London, certificates of shares in the United States 
Bank which stood in A.'s name, and the usual blank powers 
of attorney to transfer them. ,W. sold the stock to C., and 
at the bottom of the bill of parcels delivered C, signed an 
agreement, by which, in consideration of the purchase money, 
he guarantied the regularity of the documents, and promised 
" to be accountable for such dividends as may become due and 
be received by me or my agent from the first day of January, 
1825, until transfer, provided such transfer be made within 
twelve months from this date." After this sale, May 18, 1825, 
W. wrote to A., requesting him, if the stock was not trans- 
ferred by July 1st, to receive the July dividend, adding 
" which I must pay to the purahaser." A. accordingly re- 
ceived the July dividend, and by the next packet remitted to 
W. funds to a much larger amount than the dividend, intending 
them for payment of the dividend and other mercantile uses, 
though nothing was specified as to the mode of appropriating 
the funds. This remittance made W. indebted to A., and he 
continued to be so until he became bankrupt, in October 1825, 
never having paid the dividend to C. In May 1826, C. de- 
manded this dividend of A., A. having never before known 
who purchased the stock. C. brings assumpsit against A., for 
money had and received, to recover the amount of this divi- 
dend. Held, A. was originally accountable to C for the 
dividend ; but the terms of the contract made W. the agent 
of C. to receive it, and therefore the remittance to W. 
exonerated A. from any claim by C. ; and that as the re- 
mittance brought W. into A.'s debt, it was not necessary to 
specify the object of the remittance, in order to produce this 
effect. — Cropper v. AdamSf viii. 40. 

2. The plaintiff consigned goods to a factor, who had a lien 
on them for a balance due him. The goods were afterwards 
attached by a creditor of the factor. Held, the lien was a 
personal right, of which no third person could take advantage ; 
and that the plaintiff might maintain trespass against the 
attaching officer. — Holly v. Huggefordj viii. 73. 
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3.. A commission merchant, having sold an article consigned 
to him, afterwards repurchased it on his own account at a 
reduced price; but, on its proving defective, the original 
owner and consignor agreed to take it back. The factor ac- 
cordingly charged it to him in accovint, though still keeping 
possession of it, and no other act was done to revest the prop- 
erty. Held, the property revested in the consignor, and that 
hQ niight maintain trespass against any one who wrongfully 
took the article from the factor. — Ibid. 



1. An account settled before a Judge of Probate may be 
opened by him for the correction of an error. — Stetson r. 
JBasSf ix. ^7, 

2. The correction may be on petition, or the settlement of a 
new account; or^ if the party has a right of appeal when the 
error is discovered, by appeal to this court. — Ibid. 

3. The widow of an intestate, having administered on his 
estate and settled her account, paid over the balance in her 
hands to the guardian of his son, and afterwards married the 
guardia^n. The guardian having died, his executor settled in 
the Probate Court an account of his guardianship, and after- 
wards applied to that court to correct ati error in a single item 
of the account. The judge decreed, that there was an error 
and that it should be corrected ; from which decree the ward 
appealed, and in this court an auditor was appointed to state 
the accounts between the parties. Held, the auditor could 
not go behind the settlement of the administration account, 
to show an error, and thus charge the guardian with more 
than he had received from the administratrix. — Ibid. 

4. Where a party interested has notice and is present at the 
settlement of a trustee's account in the Probate Court, he 
cannot open this settlement in a suit upon the trustee's probate 
bond, in order to correct errors in previous accounts, which 
were settled without notice to him. — White v. Woodberry^ 
ix. 136. 

6. Where the guardian of an infant is licensed, on petition, 
to sell real estate of the ward, and a person appointed to make 
the sale ; the Probate Court may require such person to answer 
on oath interrogatories relative to his doings. — Pope v. 
Jackson^ xi. 113. 

34 
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6. Such agent sold the land, taking mortgages for the price 
in the ward's name, who after coming of ag^ gave him a 
power of attorney to discharge the mortgages. Held, the 
agent was still bound to account, and to answer as above 
mentioned. — Ibid. 

7. Where a probate appeal is rightfully heard before one of 
the judges of this court without a jury, his decision of a 
question of fact is conclusive, unless in his discretion he 
reserve a question for the whole court, as to the sufficiency of 
the evidence to support a decree. — Higbee v. Bacon, xi. 
423. 

8. Where such a question is reserved, the Judge may state 
the evidence either in his decree or in an accompanying re- 
port. — Ibid. 

9. But a party cannot require him to report the Evidence. — 
Ibid. 

10. Questions of law arising on such appeal may be brought 
before the whole court by the judge's report, if he shall see 
fit to make one ; or upon exceptions filed. — Ibid. 

11. On an application for probate, the court will not con- 
sider the construction and validity of particular clauses in the 
will. — Hawes v. Humphrey, ix. 360. 

12. The allowance to be made by the Probate Court to a 
widow is for a temporary support merely ; and must be re- 
stricted to what is required by the situation of her family for 
their reasonable comfort. — Washburn v. Washburn, x. 374. 

13. An action may be brought upon a probate bond by the 
mere consent of the judge. But, where he refuses to deliver 
over a bond for suit, a decree is necessary, in order that the 
party may have a right of appeal. — Jones appt., viii. 121. 
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A building erected on land of the public, by an individual 
who has no right in the soil, as e. g. a bathing-house, erected 
upon piles driven into the bed of a navigable river below low 
water mark ; is, as between individuals, personal property. — 
Marcy v. Darling, viii. 283. 
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A. For what property a real action will lie. 

B, Pleading, evidence, and judgment in a real action ; 

and herein of the betterment law. 



A. For what property a real action will lie. 

Ejectment will lie for a room or chamber without any land. 
— Otis V. Smithy ix. 297. 



B. Pleading, evidence, and judgment in a real action; 
and herein of the betterment law. 

1. In a writ of right, a demandant may have judgment for 
only a part of the premises claimed in the writ. — Hotyoke v, 
JHaskins, ix. 259. 

2« To authorize the prosecution of a real action by an heir 
on the death of the ancestor, the death and descent may be 
put upon the record, either by suggestion or by a new count. 
— Ibid. 

3. Thus, where the heir filed a written motion stating these 
facts, and the tenant filed a denial of the descent and the 
demandant's right, and they were proved to the jury; the 
heir had judgment. — Ibid. 

4 If a demandant dies after verdict in his favor^ and before 
judgment, the heir may come in and pray for judgment ,- and 
if his right to come in is denied, it seems a special issue will 
be ordered to try the right. — Ibid.. 

B. If two writs of entry for the same land cure brought 
successively by different demandants, a plea of nul dis- 
seisin to the first will not bar a plea of disclaimer to the 
second. — Owen v. Bartholomew, ix. 621. 

6. To a writ of entry, the defendant pleads that in a former 
writ of entry he, the tenant, recoverd judgment fdr costs. Held 
a bad plea, for want of an averment that such judgment was 
upon the merits. — Wade v. Howard, viii. 363. 

7. In a writ of entry, the tenant may give in evidence, under 
the general issue, a conveyance to a stranger by the ancestor 
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of an heir under whom the demandant claims, as disproving 
the seisin of the heir. — King v. Bams, xiii. 24. 

8. In determining the vahie, under the betterment law, of 
land recovered in a real action, with and without the imprbve* 
ments made by the tenant, all privileges and appurtenances, at 
well as all incumbrances, existing previously to the improve* 
ments, are to be taken into the account. Hence, if the tenant, 
by erecting a building, extinguishes an easement, belonging 
to him as owner of other land ; such extinguishment is not to 
be regarded in the estimate* — Tyler v. Hammond^ xi. 193. 



• 

1. In order to sustain an action upon a recognisance for an 
appeal, to recover intervening costs; the costs mtttst hav6 
been taxed and judgment rendered therefor, before the com* 
mencement of such action. — Hobart v. Hilliard, xi. 143. 

2. The declaration, whether the action be brought ags^inst 
the principal or the surety in such recognisance, the latter 
being attorney of record, need not aver that he had notice of 
such judgment, or a special demand^ upon him for payment. 
— Ibid, 



1. Where one partner signs a general release to a debtor of 
the firm, and there '\% nothing to show whether it is meant to 
apply to joint or separate demands, or that the person releas- 
ing has any separate demand against the debtor ; the release 
will operate upon debts due to the partnership. — Emerson v. 
Knower, viii. 63. 

2. If to an action by the firm the defendant pleads such 
releeise, the plaintiffs, in order to avail themselves of its being 
intended as a separate release, should specially reply this fact. 
— Ibid, 

3. Certain auctioneers sold goods of the plaintiff to the 
defendant, and took in payment a note made by the defendant, 
payable to his own order and indorsed by him. He afterwards 
stopped payment, and the auctioneers signed an assignment 
made by him for benefit of creditors, containing a release, and 
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a sum was set against their names as the amount of their debts, 
which was just sufficient to include all their other demands 
and also this note, which they still retained,^ though upon 
signing the assignment they said that they^'were ignorant 
whether they had guarantied this sale or not. A subsequent 
examination showed that they had not, and they accordingly 
did not claim upon this note under the assignment. The 
plaintiff, being requested to execute the assignment, declined, 
saying that he was not a creditor of the defendant. Held, 
the defendant was not discharged from the note. — Nichols v. 
Arnold^ viii. 172. 

4. Held, the plaintiff was not estopped by his declaration, 
made under the belief that the sale was guarantied, from re- 
covering of the defendant. — Ibid. 

5. Held, a surrejoinder denying that the auctioneers had 
aothority to release the defendant, absque hoc that they did 
release him, was bad for duplicity. — Ibid, 



1. Where the use of things is given, which are necessarily 
consumed by the use, the gift is absolute, and any limitation 
over void, unless a portion of the property should happen to 
remain, so as to be distinguished and identified. — Merrill v. 
Emery ^ x. 612 ; Dorr v. Wainwright^ xiii. 330. 

2. A bequest of personal property to one for life with re- 
mainder over is a good bequest ; though any further limitation 
over, or the limitation of an estate tail after an estate for life, 
would be void, and the legacy would become absolute in the 
second taker. — Dorr v. Wainwright, xiii. 330. 

3. If a specific bequest is valuable only for the possession, 
as plate or pictures, the beneficial enjoyment of the legatee for 
life requires that it go into his possession, he giving seciirity 
or filing a schedule, or doing suc)i other act, as may be neces- 
sary for securing the interest given to those in remainder. 
— JWrf. 
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1. Where goods not held by legal process are replevied, the 
plaintiff in replevin becomes nonsuit, and there is judg- 
ment for a return ; the measure of damages for th^ de- 
fendant is six per cent, on the value of the goods, from the 
service of the writ to the time of judgment. — Wood v. 
Braynard, ix. 322. 

2. In an action of replevin for goods attached on mesne 
process, the plaintiff became nonsuit. In the mean time, 
judgment was recovered, and execution issued and returned 
unsatisfied in the original action. In an action upon the re- 
plevin bond, held, that in assessing damages, interest should 
be cast on the valuation of the property in the writ of re- 
plevin, at the rate of six per cent., from the time when the 
property was replevied until the issuing of execution in the 
original action, and at the rate of twelve per cent* thereafter 
until the entering up judgment in the action upon the bond. — 
Htiggeford v. Ford, xi. 223. 

3. The goods being subject to duties which the plaintiff in 
replevin paid, held, interest should be cast only upon the 
difference between the amount of the duties and the valua- 
tion in the writ. — Ibid, 

4. To an avowry in replevin for cattle, the plaintiff pleads, 
that the defendant drove the cattle three miles to a town 
pound, and that it was his duty to have restrained them in 
some other place more convenient for relieving them with 
meat and water. Held, the plea was bad, 1. because it did 
not allege that the defendant had another place where he 
might conveniently have restrained the cattle ; 2. because he 
might at his electibn restrain them in the town pound. — 
Adams v. Adams, xiii. 384. 

6. In replevin, the plaintiff alleged in his plea, that the de- 
fendant detained his milch cows in a pound from seven o'clock 
A. M. till five o'clock P. M. in warm weather, and during that 
time did not relieve them with any meat and water, whereby 
they became greatly injured by shrinking of their milk, and 
in other respects. Held, on general demurrer, that there 
was a sufficient averment that the cattle needed relief.— 
Ibid. 
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A. What constitutes a sale ; the form, nature, and 

effect thereof. > 

JJ. Validity of a sale between the parties ; and suits 
relating thereto. 

C Validity of a sale as to creditors or subsequent 
purchasers of the vendor ; and herein of de- 
livery. 

D. What constitutes a sale as to creditors of the 

vendee. 

E. Warranty. 

F. Stoppage ia transitu. 



A. What constitutes a sale ; the form, nature, and 
effect thereof. 

1. A certificate signed by a person, that he has purchased 
certain property of another, is not conclusive evidence of a 
sale which transfers the title, if it was understood by the 
parties when the certificate wjas given, that a bill of sale 
should afterwards be delivered. — JBKg-g^*7i5 v. Chessman, 
ix. 7. 

2. A sale may be good in part, and void as to the residue, 
upon which some third person may have obtained a prior lien. 
It may be good as between the parties, and void as to cred- 
itors. It may be valid as to some creditors, and void as to 
others. — Bradford v. Tappan, xi. 79. 

3. Personal estate may be transferred without deed ; and 
when a deed or bill of sale becomes necessary or proper, or is 
adopted as the most convenient evidence of transfer, it is to 
be liberally construed so as to effectuate the intention of the 
parties, and is not to be governed rigidly by the precise rules 
applicable to the conveyances of real estate. — Hastings v. 
Blue Hill, 4rc., ix. 82. 

4. Contracts of sale or return, that is, contracts by which 
an article is to be returned unless sold, are valid. — Meldrum 
V. Snow J ix. 444. 

5. An indictment for selling a lottery ticket alleged that it 
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was sold to H. and L. It appeared, that H. and L. agreed to 
go shares in a lottery^ ticket ; and afterwards, H., in presence 
of li., selected the ticket from a number produced by the de- 
fenaant at the suggestion of H.. H. and L. paid their respec- 
tive shares of the price, L. laying his money down on the 
counter. H. kept the ticket with iJ's consent, till the draw- 
ing of the lottery ; when, it having drawn a prize of $2,000, 
the defendant paid the money to H., who paid over to L. his 
share. H. and L. had no communication relating to the 
ticket from the time of purchase, till they were informed of the 
prize and received the money. Held, the allegation of a joint 
sale to H. and L. was proved ; and that it was immaterial, 
whether the identical money advanced by each purchaser for 
the ticket was paid to the defendant, or was received by one, 
and the ticket paid for from bis funds. — Commonwealth v. 
Lang, xiv. 76. 



B. Validity of a sale between the parties ; and suits 
relating thereto* 

1. The rule, that where any thing remains to be done by 
a vendor to the goods sold — as, for instance, by measuring, 
weighing, &c. — the property does not pass, applies only to 
cases of constructive delivery and possession, and not to an 
actual sale, mortgage, or pledge, accompanied by delivery. 
In such case, if other materials and labor of the vendor are 
added, these pass with the principal by accession, — Sumner 
V. Hamlet, xii. 82. 

3. The plaintiflPs intestate contracted to make a wagon for 
the defendant, to be delivered in the spring of 1827, and paid 
for in mutton; which was accordingly supplied. The de- 
fendant selected wheels at the intestate's shop, and marked 
them with his own name ; but there was no^roof that they 
were. used for the. wagon. Before the intestate's death, which 
was in May, 1828, the wagon was set up in the yard by his 
dwelling-house, and once beforehand again after his death 
painted by his son, who transacted his business in his last sick- 
ness. A few days before his death, the intestate gave the 
defendant notice that the wagon was ready, whenever he 
chose to take it. In November, 1827, the defendant put his 
account for mutton into an attorney's hands for collection, 
directing him to receive the wagon, which he accordingly 
demanded, and, it not being delivered, he brought a suit upon 
the account, agreeing to drop it whenever the wagon should 
be delivered. The intestate's estate being insolvent, the at- 
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torney, in November, 18/28, without any directions from the 
defendant, and not knowing that he had taken the wagoO) 
which he had previously done, presented the account to the 
comoiissioners, who allowed it. The attorney sa\a\i{ md 
plaintiff would relinquish all claim to the wagon, he would 
not present the account ; but the latter declined doing it. In 
1829, the suit was discontinued. The plaintiff brings trover 
for the wagon. Held, the property in it bad not vested in the 
defendant, and he was liable to the action. — Bennett v. 
Piatt y ix. 558. 

3. A contract was made between K. and H. for the joint 
purchase of 20,000 Russia mats, which were afterwards to be 
stored by H. Afterwards, on May 6, 1829, the following new 
contract Was made by the parties. " K. bought of H. 20,000 
Russia mats, at ten cents each, $2,000. It is understood K. 
is to pay $4t per month, storage for the above mats from this 
date, and interest on the niats till paid for ,* and the said K. 
is not to pay for said mats more than the amount indorsed on 
this bill, till the same are s61d." On the back of this con- 
tract was an indorsment by H., of the same date, acknowl- 
edging the receipt of $1,104.50 in cash and notes. May 8, 
1829, H. caused the mats, which had not been paid for, to be 
attached on a writ in favor of one of his creditors. May 13, 
1829 K. was summoned as trustee of H. at the suit of W. 
June 6, 1829^ K. sued the officer in trespass, and recovered 
judgment for the value of the mats attached. In a process 
of foreign attachment, in which K. was summoned as trustee 
of H., immediately after the amount of this judgment had 
been paid over to K., held, the property in the mats vested 
in K. upon the sale to him on May 6, 1829 ; that the attach- 
ment of the mats, being a tortious act, had no effect upon the 
sale ; and therefore K. was chargeable as trustee of H., when 
he was summoned at the suit of W., for the residue of the 
mats not paid for by him at that time. — Sto7ie v. Hodges^ 
xiv. 81. 

4. A purchaser of goods giveis his note for the price secured 
by a pledge of the goods. Upon non-payment of the note, 
the seller re-sells the goods at a loss, and then brings a suit 
for the balance due on the note. Held, the defendant could 
not show in defence, that the deficiency in the re-sale was 
caused by the plaintiff's misconduct therein, but must avail 
himself of it by an action on the case against the plaintiff. — 
Jones Y Kennedy y xi. 125. 

6. H. purchased three quarters of a vessel, two quarters for 
himself, and one for C, according to a previous agreement 
betweeti them, and had the bill of sale of the three qjaiaxtftt^ 

35 
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made to himself alone, agreeing to convey one quarter to C, 
but, when C. afterwards applied for a bill of sale, refused to 
giye it^ Held, H. could not recover of 0. the price of one 
quarter, without first tendering a bill of sale. — Higgins v. 
Chessman^ ix. 7. 

6. H. having in his lifetime made but not tendered such 
bill of sale, his executrix, more than two years after the origi- 
nal purchase, tendered it to C. Held, this gave no right of 
action against C. for the price. — Ibid. 

7. In trover for goods sold by the plaintiflf to one under 
whom the defendant claims, in order to prove the purchase 
from the plaintiff fraudulent, he may offer the testimony of 
other persons, who sold goods to the vendee about the same 
time that he did, that the vendee was then insolvent, that he 
knew it, and had no reasonable expectation of paying for the 
goods. — Rowley v. Bigelow, xii. 307. 

8* Such fraudulent purchase is only voidable, not void; 
and, the goods being delivered, if they are transferred to a 
bona fide purchaser before the vendor elects to avoid the sale, 
such purchaser acquires a good title. — Ibid, 



C. Validity of a sale as to creditors or subsequent 
purchasers of the vendor ; and herein of de- 
livery. 

1. Possession of a chattel by the seller or pledger is only 
evidence of fraud ; which may be rebutted by proof that he 
acted as agent or servant of the purchaser or pledgee. — Ma- 
comber V. Parker^ xiv. 497. 

2. Where a sale is bona fide and for valuable consideration, 
the law requires but slight evidence of delivery. And if, 
before a second sale or seizure by legal process, the purchaser 
obtain possession with the seller's consent, no formal delivery 
is necessary. — Shumway v. Rutter, viii. 443. 

3. Thus, where furniture in a tavern was sold, and the pur- 
chaser took a lease of the house, took possession of it, and 
used the furniture jointly with the seller, who was a previous 
lessee, the latter continuing to keep the tavern ; and after- 
wards the seller removed' to another house, carried the furni- 
ture with him, used it as his own, and it was there attached 
as his ; held, a sufficient delivery to pass the property to the 
purchaser. — Ibid. 

4. The mere sale of a chattel, without delivery, is sufficient 
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to sustain an action of trespass by the vendee ^ against any 
wrongful taker. — Parsons v. Dickinson, xi. 362< 

6. Thus, where the owner of a chattel sold it to \\\& plain- 
tiff on Saturday night, who used due diligence to obtain pos- 
session of it on Sunday, and a creditor of the former took it on 
Sunday, secreted it, and caused it to be attached upon a writ 
against such owner, on Monday ; t— held, the creditor and the 
officer were liable to the plaintiff in trespass. — Ibid. 

6. The purchaser of chattels took from the seller the fol» 
lowing writing. " A. B. bought of C. D., &c., (enumerating 
the several articles, with their prices,) Received payment. 0. 
D." The chattels were delivered to the vendee, but returned 
to the vendor, and while in his possession were attached as 
his property. Held, the possession by the vendor was not 
conclusive evidence of fraud, and, after fraud had been sug- 
gested, that parol evidence was admissible to show, that the 
conveyance was a mortgage made for securing a debt. — * 
Fletcher v. Willard, xiv. 464. 

7. 'The purchaser of a ship at sea has a good title as against 
a subsequent purchaser or attaching creditor of the vendor, 
if he take possession of her in reasonable time after her return. 
And the question what is reasonable time is for the jury. — * 
Joy V. Sears, ix. 4. 

8. One eighth of a vessel at sea belonging to Hyannis was 
sold to a person residing at Nantucket, on August 11. August 
22, she arrived at H., but without the vendee's knowledge ; 
August 29, sailed thence on a new voyage, returned there 
September 16, and the next day was attached as belonging to 
the vendor. The purchaser came from N* by the first packet 
after learning her arrival, and, September 23, arrived at H. 
and replevied the vessel. Held, the sale should prevail over 
the attachment. — Ibid. 

9. A mare belonging to G. was in the livery stable of S., 
who had a lien on her for keeping. G. having sold her to the 
plaintiff, G. and the plaintiff, on the day'of thp sale, both 
wrote to S., informing him of it, and requesting him to keep 
her for the plaintiff from that time ; which letters were duly 
received by S. A few days after receipt of the letters, the 
mare was attached jis the property of G., S. in the mean time 
not having written to G. or the plaintiff, but being ready to 
deliver her to the plaintiff at any time. When the mare was 
attached, S. refused to let the officelrtake her, unless he would 
pay the charge for keeping, which he did pay. The plaintiff 
brings trover against the officer. Held, the property passed, 
not only as bietween G. and the plaintiff, but as against G.'s 
creditors ; and that the sum paid S. was not to be deducted 
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from the plaintiff's damages, being a claim of the defendant 
against G. and not the plaintiff. — Tuxworth v. Moort^ is. 
347. {Plymouth Bank v. Bank of Norfolk, x. 459.) 

10. Where nine arches of bricks, in a kiln containing a larger 
number, were assigned as collateral security for a debt, bat 
not separated from the rest of the kiln nor specifically desig- 
nated, and, after the assignor had subsequently sold enough of 
the arches to leave less than nine, the remaining bricks were 
attached by another creditor of the assignor ; held, the as- 
signee gained no title to the bricks, and could not maintain 
trespass against the officer. — Merrill v. Hunnewell^ xiii. 213. 

11. A debtor, '4n consideration of his indebtedness to the 
plaintiff," gives him a written conveyance of personal prop- 
erty ; ''and it is agreed that the debtor shall remain in posses- 
sion of the property^ until default of payment of what may be 
due to the plaintiff, at such time as he shall make demand of 
payment." The property was seized on execution by anothet 
creditor of the debtor. Before such seizure, though after the 
conveyance, a delivery had been made. Held, the conveyance 
being hon& fide was valid against creditors, and operated as 
security, not only against subsisting debts, but future liabilities 
incurred by th^ grantee for the grantor. — Adams v. Wheeler, 
X. 199. 

12. If one secures property to his children in fraud of his 
creditors, the fraud is no defence to an action brought by the 
children against the person, who has received and agreed to 
account to them for the property. The original transaction is 
not illegal, and, though voidable by creditors, is good as to all 
other persons. — Fairbanks v. Blackington, ix. 93. 

13. Where a quantity of goods, contracted for at a certain 
rate, are actually delivered ; the sale is complete, although the 
goods are still to be counted, weighed, or measured, in order 
to ascertain the sum to be paid for them. — Maconiber v. 
Parker, xiii. 175. 

14. The lessee of a brick-yard and a brick-maker being 
joint owners of the bricks made in the yard, the former trans- 
ferred his interest in the yard and bricks, and delivered posses- 
sion thereof, to assignees, who thereupon appointed the brick- 
maker their agent to sell the bricks. He accepted and acted 
under the agency, and afterwards sold to the assignees all his 
interest In the bricks remaining in the yard. Held, as the 
assignees were already in possession of the property, the sale 
was complete without an actual delivery, as against creditors 
of the vendor. — Ibid. 

16. The consignee of 20,000 mats sold them to the plaintiff 
and himself at 10 cents each at six months credit. Both 
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were to be equally interested in the mats, and the consignee 
was to store them six months gratis^ but the plaintiff was to 
pay half the expense of patting them into the consignee's 
loft, and, as fast as they should be resold, the proceeds were to 
be paid to the consignee, who was to allow interest for the 
same during the six months' credit. Sbme of the mats were 
sold during the six months, and, at the end of that time, the 
consignee, to prevent an attachment of the rest by his credi- 
tors, gave a bill of sale of the whole to the plaintiff, who was 
ignorant of the fraudulent intent, with an agreement that the 
plaintiff should thereafter pay him storage, and interest till 
the mats were paid for ; and the plaintiff was not to pay more 
than $1,104.50, which sum was paid in cash and notes, until he 
should have opportunity from time to time to sell the mats, 
when he was to pay cash for those so disposed of, and in the 
mean time the consignee weis to keep possession of the mats* 
The mats were attached by a creditor of the consignee. In 
an action by the plaintiff against the officer, held| tl^e 
first sale made the plaintiff tenant in common of the mats, and 
the possession of the consignee was that of the plaintiff, and 
consequently no new delivery was necessary to complete the 
second sale. — Kittredge v. Sumner^ xi. 60. 

16. Held, trespass would lie against the officer. — Ibid. 

17, Held, the consignee's lien, if any, was not an at- 
tachable interest, and could not be set up by the officer in 
defence to the action. — Ibid, 



D. What constitutes a sale as to creditors of the 
vendee. 

1. The plaintiff contracted to make pew-pannels for one 
A., who was building a meetinghouse, to be paid for in cash 
on delivery. Plaintiff brought th^ pannels to the house and 
there left them, A. being absent from town, and some of his 
workmen present. Held, the pannels were not legally de- 
livered, nor subject to attachment in a suit against A. — 
Woodbury v. Long, viii. 643. 

2. Where there is an executory contract for a sale, at a 
future time, or upon the performance of a certain condition, 
and in the mean time a separate contract, that the property 
shall go into the possession of the bargainee for a particular 
purpose ; the sale is not executed, and the property is not 
changed, till the contemplated act is done, or the condition 
performed. — Reed v. Upton, x. 624. 

3. By an indenture, dated in May, bet\^een the plaintiff and 
one F., the plaintiff agreed to sell F., on or before the Ist of 
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September, a brick-pressing machine for $200, to be paid it 
the delivery of it, and that F. might use it until that time. 
F. agreed to pay the plaintiff $200 on or before that time. 
In consideration of the making and delivery of the machine, 
F. gave the plaintiflf his negotiable note,. of even date with 
the indenture, for $200, payable on or before September Ist, 
with interest from the date if not paid at that time ; and each 
bound himself to the other, for faithful performance of his 
covenants, in a penal sum. F. possessed and used the machine, 
from before September 1st, to the following February, when 
it was attached by one of his creditors, the note having been 
then only in part paid. Held, the property had not passed 
out of the plaintiff. — Ibid. 522. 



E. Warranty. 

1. In a contract of sale, words of description are held to 
constitute a warranty, that the articles sold are of the species 
and quality so described. But the warranty must be upon the 
sale, and one of the terms of the contract of sale. — Hogin$ 
V. Plymptorij xi. 100. 

2. Where goods are bought upon examination of a speci- 
men taken by the purchaser from a small aperture in the case 
which contains them ; this is a sale by sample. — Williams v. 
Spqffordj viii. 250. 

3. The plaintiff purchased an article in this way from the 
defendant as a seroon of indigo, but the contents proved to 
be most of them of a different substance, and the rest an infe- 
rior quality, of indigo. Held, the defendant was liable as 
upon a warranty that the indigo conformed to the sample. — 
Ibid. 

4. The defendant agreed in writing to ship to the plaintiff 
a certain quantity of ** good fine wine," acknowledging re- 
ceipt of payment. Held, this was not a warranty that the 
wine was of any particular quality, the words being too in- 
definite, and the instrument which contained them not being 
the contract of sale ; and that the defendant might offer parol 
evidence of the .actual terms of sale, and of a selection by the 
plaintiff of the wine which was shipped. — Hogins v. Plymp^ 
ton, xi. 97. 



F. Stoppage in transitu. 

1. Where goods sold, to be paid for on delivery, were put 
on board a vessel appointed by the vendee, not to be trans- 
ported to him or delivered for his use at a place of his 
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appointment, but to be shipped by such vessel, in his 
name, from his place of residence and business, to a third per- 
son; held, there was no right of stoppage in transitu after Xhe 
goods were embarked. — Rowley v. Bigelow, xii. 307. 

2. The right of stoppage in transitu is nothing more than 
an extension of the right of lien, which by the common law 
the vendor has upon the goods for the price, originally allowed 
in equity and subsequently adopted as a rule of law. — Ibid. 
313. 

3. Where goods are transmitted by water, the right of 
stoppage in transitu continues after the arrival of the vessel, 
until the consignee takes possession of them ; even against his 
attaching creditors. — Naylor v. Dennie, xiii. 198. 

4. This right, though adverse to that of the consignee, is 
not defeated by a writing from him to the consignor, revoking 
the order for the goods, declining to receive them, and request- 
ing the master, or any one else who hsis charge of them, to 
deliver them to the consignor. — Ibid. 



1. Whether st. 1826, c. 143, s, 14, enabling school-districts 
to prescribe the mode of warning their meetings, authorizes 
them to dispense altogether with a warrant from the select- 
men, or only to regulate the mode of warning the inhabitants 
under such warrant, qu. — Little v. Merrill, x. 643. 

2. At a meeting of a school-district duly called by a war- 
rant of the selectmen, ''to choose a district committee, and to 
act on other business that may be thought necessary," it was 
voted that future meetings should be warned by the clerk of 
the district j and, at a subsequent meeting so warned, a sum 
of money was voted to be raised, which was afterwards 
assessed by the assessors of the town. Held, the vote at the 
first meeting was invalid, there being no article in the select- 
men's warrant concerning the calling of future meetings, and 
therefore the subsequent meeting, and the grant and assessment 
of the money, were illegal. — Ibid. 

3. St 1823, c. 138, s. 5, exempting assessors from respon- 
sibility for the assessment of a tax on the inhabitants of any 
" city, town, district, parish, or religious society," does not ap- 
ply to the assessment of a tax on the inhabitants of a school- 
district. Altered by Rev. st. c. 7, s. 44. — Ibid.; Taft v. 
Woodf ziv. 362. 
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4. The right of action for one compelled to pay a tax, thus 
iliegaliy assessed, is against the assessors and not the schod- 
district, collector, or town. — Ibid. 

5. The prudential committee of a school-district, in hiring 
a teacher for the district-school, act for the town, not the 
district. Hence his claim is not upon thjs latter, but upon the 
former. — Clark v. Great Barrington, xi. 260. 

6. Payment of the teacher's wages by the town to the 
committee does not make the latter trustees of the teacher, 
nor discharge the town's liability to him. — Ibid. 

7. A freeholder, to whom a warrant was directed for calling 
a school^district meeting, returned thereon that *'he had 
warned all the legal voters" in the district", "to meet at the 
time and place and for the purposes within mentioned." 
Held, the return was defective, in not specifying how notice 
was given, or how long before the time of meeting. — Perry 
V. Dover, xii. 206. 

8. A town must form school-districts by a geographical 
division, and so as to include all the inhabitants. Thus, 
where a town, after defining an East and a West district by 
geographical lines, proceeded to direct that certain individ- 
uals, named, might send their children to schools in adjoining 
towns, "all other inhabitants of the town to belong to the 
centre school-district in said town;" — held, the districting 
was on both the above grounds void. — Ibid. 

9. It seems, in general, an inhabitant of a school-district 
cannot bring an action against the town for money collected 
on aq illegal assessment upon the district ; but the money is 
received by the town treasurer, when paid over to him, as 
agent of the district. — Ibid. 

10. The altering of old districts or the forming of new 
ones, if done at all, must be done absolutely. The same 
persons cannot belong to one district for one purpose and to 
another for a different one. — Ibid. 214. 

11. St. 1826, c. 143 provides, that "the school-committee 
of each town shall procure class-books at the expense of the 
town, and to be paid for out of the town treasury." Held, 
the committee might either purchase books on the town's 
credit, or on their own, and make the town debtors to theni. — 
Hartwell v. Littleton, xiii. 229. 

12. The statute requires, that the school-committee shall 
give notice of the place or places where such books may be 
obtained. Held sufficient, to furnish the books to the school- 
masters, with notice to the schools that they might be pro- 
cured from the masters. — Ibid. 
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13. The record of an annual town meeting, for the choice 
of town officers, stated the election of a prudential committee, 
and then of an examining committee of five persons. No 
other committee chosen was designated or described as a 
school committee. Held, the school committee were suffi- 
ciently denoted by the terms examining committee. — Ibid. 



Sbtixt iFotf atfit. . 

1. An original writ was indorsed by J. B. B., who was not 
the plaintiff in the writ, and the defendant, having recovered 
judgment in the Court of Common Pleas for costs, sued out a 
writ of scire facias against J. B. B. to recover them, in which 
it was alleged by way of recital that "/. C B. indorsed the 
original writ in the said action." The defendant was de- 
faulted in the Court of Common Pleas, and mov#B in arrest 
of judgment, because it was not alleged that the indorse- 
nient was made by J. B. B. Held, the scire facias was so 
far a judicial writ, that the court might look at the record in 
the original suit, and treat the error as a mere misprision of 
the clerk; and the motion ia arrest was overruled. — McGee 
V. Barber, xiv. 212. 

2. The declaration in such case need not aver that the 
defendant indorsed as agent or attorney; inasmuch as the 
St. of 1784, c. 28, s. 11, requires that an original writ shall 
be indorsed by the plaintiff or by some agent or attorney ; and 
any indorser, not being the plaintiff, is presumed to indorse as 
agent or attorney.* — Ibid. 

3. It need not be averred, that on the avoidance of the 
plaintiff in the original writ the indorser became liable, this 
being an inference of law. — Ibid. 

4. Nor, that the judgment against such plaintiff has not been 
reversed. — Ibid. 

6. It must be averred that such judgment has not been 
satisfied ; but it is equivalent to this, to aver that the necessary 
measures (specifying them) have been taken to obtain satisfac- 
tion, and have proved unavailing. — Ibid. 

6. It need not be averred, that defendant became liable by 
force of any law of the Commonwealth; the statute being a 
general law, and the liability merely an inference of law. — 
Ibid. 

7. Nor, that the writ was indorsed before service ; this being 
implied in Ae averment that it was indorsed. — • Ibid. 

36 
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Seat 

1. The rule of the Massachusetts colonial ordinance of 
1641, that in all places upon salt water, where the sea ebbs 
and flows, the proprietor of the adjoining land shall own the 
shore to low water mark, or to the distance of one hundred 
rods if the sea ebbs further than that ; though never extended 
to the colony of Plymouth as positive law, is nevertheless a 
settled rule of property throughout this state. — Barker v. 
Bates, xiii. 255. 

2. Wreck thrown upon the sea-shore belongs to the owner 
of the shore, as against all the world but the fornaer proprie- 
tor. And a stranger taking it is liable in trespass to the owper 
of the shore. — Ibid. 

3. The measure of damages, in such case, is the value of 
the propel%y taken. — Ibid. 



1. If the respective owners of two adjoining lots of wood- 
land, not separated by a fence, cut trees beyond the boundary 
line, 'this mixed possession does not give to each the posses- 
sion of the strip so cut over as against a stranger, but the true 
boundary line determines the possession ; nor can the owner 
of orie of the lots treat as a stranger a person who shows a 
prima fade title to the other, though he do not trace his title 
to the original owner thereof. — Leach v. Woods, xiv. 461. 

2. If a disseisee, having a right of entry, enter and give a 
deed on the land, the deed is effectual to pass a title. — Oakes 
V. Marcy, x. 195. 

3. The declarations of one having title to land, that it was 
occupied by his mother, and that he lived on it and cultivated 
it for her as her property, are no evidence of a disseisin by 
her, but show an occupation by her with his consent. — Ibid. 

4. When a tenant for life is disseised, or forfeits his estate, 
the reversioner need not enter during the life of such tenant; 
but a new right of entry accrues on his death. — Tilsonv. 
Thompson, x. 359. 

6. The lessee of an easement may disseise the lessor during 
the term, by taking exclusive possession of the l^d against 
the will of the latter. Thus the lessee of an easement in a 
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' dock may disseise the lessor by converting it into a wharf. — * 
Tyler V. Hammond^ xi. 193. - .^ 

6. Where a dock, of which the owner of art adjoining 
wharf claimed to be seised, was filled up by the town, and, iri 
this condition, used with the wharf as a highway, and after- 
wards the whole was paved by the town, though it did ndi 
appear that the way had been legally laid out ; held, the acts 
of the town amounted to a disseisin of the dock, but in 
respect to the wharf were so equivocal, as to present a ques* 
tion for the jury as to the intention to disseise. — Ihid. 

7. Disseisin of a mortgagor is also a disseisin of the mort* 
gagee^ and disables him from afterwards conveying bis inter- 
est in the land. — Poignard v. Smith, viii. 272. 

8. The erection of buildings, by a mortgagor in possession, 
upon the land, is not a disseisin of the mortgagee! Hunt V. 
Hunt, xiv. 374. 

9. The mortgagor cannot disseise the mortgagee. — Ihid. 

10. A stranger, without title, took possession of land mort- 
gaged, and built on parts of it a carpenter's shop and ^a 
blacksmith's shop, and the occupants of the former occasion- 
ally used parts of the lot adjacent to their shop to spread their 
boairds on, and the occupants of the latter used other parts of 
the lot to run carriages on, and put tires on wheels. Held, 
the mortgagee was hereby disseised only of the part of the 
land covered by the shops. — Poignard v. Smith, viii. 272. 

11. Where one gives a deed of wild land, having no title^ 
thf^ d^ed is acknowledged and recorded, and the grantee 
merely enters, bat exercises no open and exclusive oWhership 
by fencing or otherwise ; this does not constitute a disseisin 
against the will of the owner. — Boies v. Norcross, xiv. 224. 

'12*^ In such case, the registration is not constructive notice 
ta the tntie owner of the conveyance. — Ibid. 

13. Petition for partition. Part of a lot of land, belonging 
to the estate of an intestate, was assigned by metes and bounds 
to his widow for dower, by commissioners duly appointed^ 
They made no return, but she accepted and entered upon the 
land. The administrator sold the reversion of the dower 
land, and the grantee conveyed it to the respondent, an heir, 
who had continued to be seised, as tenant in common with 
tiie other heirs, in the rest of the lot, and to whom the widow 
<k>nVeyed her right in the dower land. The respondent fenced 
4he dower land in pifesence of F., another heir, declaring that 
to ^llfltimed an exclusive right to it. F. never attempted to 
dllBtiirti his poiseasion, but the petition^, the son of F., ihade 
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several attempts to enter and occupy the land, which were 
repelled ; and the respondent maintained his possession, and 
was in actual possession, when F. conveyed all his right to 
the petitioner. Held, whether the assignment of dower was 
valid or not, F. was disseised, and nothing passed by his deed 
to the petitioner. — Flagg v. Thurston, xiii. 145. 



1. It is an obvious principle of natural justice, that current 
accounts and mutual demands of a like nature, as far as they 
go, should compensate and extinguish each other^ and that the 
balance only constitutes a real debt between the parties. — 
Briggs V. Richmond, x. 393. 

2. In asAmpsit, the defendant filed a set-off, which merely 
stated that the plaintiff was indebted to him, for " the amount 
of account due, as per books, $10,000.^' Held, this was a 
sufficient account under st. 1793, c. 75, s. 4, the object of such 
account being merely to put on record notice that the defen- 
dant intends to rely on the set-off, and the plaintiff having a 
right to supply any uncertainty in the statement, by calling 
for a bill of particulars. r—TacArson v. Hall, xiv. 151. 

3. Such particulars being demanded, among the items of 
the bill were included three promissory notes of the plaintiff, 
which were not entered in the defendant's books. Held, he 
was restricted to such demands as were thus entered, and 
therefore could not offer the notes in evidence. — IbidL 

4. The plaintiff did not object to the filing of the particu- 
lars, or to the taking of evidence by the defendant. Held, he 
might still object at the triahto the admission of evidence in 
relation to debts not stated in the original account filed. — 
Ibid. 



&tttltmtviU 



1. A settlement, fairly and voluntarily made, reserving no 
power of revocation, cannot be set aside upon the application 
of the settler. — Hildreth v. Eliot, viii. 293. 

I » 

2. A woman, about to be married, conveys real and per*- 
sonal estate to her father, his heirs and assigns, to be held in 
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truflt by him, and by any other trustee to be appointed by the 
Judge of Probate, for her separate use, and not hable to the 
debts or control of any husband she may have during the 
trust; the income to be paid her for her life, and the residue 
and remainder conveyed to such chUd or children, his or their 
heirs and assigns, as she shall leave. She marries, and, upon 
the death of her husband, takes a second husband, by whom 
she has issue living. Her father dies, leaving several chil- 
dren. The Judge of Probate refuses to appoint a new trus- 
tee. Upon a bill in equity by husband and wife to set aside 
the settlement; held, the trust estate did not me^e in the 
legal, the former being only for her life, and her legal estate Iq 
only a portion of the property, as tenant in common with the 
other children of the trustee. Held, and decreed, that a new 
trustee be appointed. — Ibid. 



A. Ownership and transfer of a ship. 

B. Owner, master, and seamen of a sfa 

C. Pilots. 

D. General average. 



A. Ownership and transfer of a ship. 

1. A ship may be transferred without a bill of sale. — Bix- 
by V. Franklin Ins. Co., viii. 86. 

2. The bill of sale, and custom-honse register or enrolment, 
are not conclusive evidence of property in a ship. — Ibid. 

3. The plaintiff brings assumpsit, for one quarter of the 
proceeds of sale of a ship and of her previous earnings, and 
offers, in proof of title, a bill of sale of one quarter from one 
A., who, with three others, was the first owner of the vessel. 
The defendant offered a paper, prior in execution to the 
plaintiff's purchase, from all the first owners, agreeing to 
"pledge" to the defendant the vessel, then being built, at 
security for his advances thereon, and to sell him any part of 
the vessel for so much per ton. The defendant afterwards 

" sold her; but his advances exceeded the proceeds of sd% and 
earnings. Held, the instrument last named waa invalid s& 
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against the plaintiflPs title, being neither an absolute aale, a 
mortgage, nor a pledge. — Bonsey v. Amee, viii. 236. 



JB. Owner, master, and seamen of a ship. 

1. A vessel was chartered by parol to a minor. In an ac- 
tion brought, by the shipper of goods against the general 
owner for not delivering them ; held, the charter was only 
voidable, not void, and the action did not lie. — Thompson 
V. Hamilton^ xii. 425. 

2. Whether an infant can be master of a vessel, «qu.-— -/Mil. 

3. A ship, having sailed on a whaling voyage " from New 
Bedford and back to New Bedford," on her return arrived at 
a bank, without the harbor of New Bedford, but within the 
town and port of New Bedford, where she grounded, and re- 
mained some hours without furling, her sails or anchoring, 
when she floated, and was brought into the harbor. Held, 
until she was thus brought in, the voyage was not ended, and 
the wages of a seaman not subject to the trustee process. — • 
Taher v. iVyc, xii. 105. 



C. Pilots. 

1. A pilot, while in charge of the ship, is agent of the 
owner. — Yates v. Brown, viii. 23. 

2. Where one vessel, through the fault or carelessness of 
any one on board, injures another, by running foul of her, the 
owner is answerable, though there was a pilot on board, who 
had the whole management of the vessel. — Ibid. 

3. By St, 1829, c. 2, a penalty of fifty dollars is imposed on 
any person, who, not having first obtained a commission or 
branch, shall undertake to pilot any vessel (other than those 

Particularly excepted) into or out of the harbor of Boston, 
'he statute does not require American vessels engaged in the 
plaster trade between Boston and Nova Scotia to take a pilot ; 
and, by the commercial arrangements between Great Britain 
and the United States, British vessels coming from the British 
colonies are admitted to our ports, subject to no other duty of 
tonnage or impost or charge of any description whatever, than 
would be levied on United Stales vessels coming fironii such 
colonies. Held, that British vessels, following the plaster 
trade between the above places, might lawfully refiise to take 
a pilot, into or out of the harbor of Boston. — Htmt ▼. Card^ 
xiv. 135. 
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4 St. 1829, e, S, ptorided that, in case no Boston branch 
pilot shall offer his serrices to the master of a reasel bound 
into Bt^ston barbor, before such vessel shall hare passed a 
line drawn- from Harding's rocks to the outer Graves, and from 
thence to Nahaut head, any person may pilot the vessel with- 
out incurring the penalties of the act. Held, under this stat- 
ute, the pilot ground commenced outside of the aboye-iiamed 
line. — Heridia v. Agnes, xii- 334. 

6. The extent of such ground -is to be settled, by usage or 
otherwise, as a matter of fact; not being fixed by law.— 
lUd. 

6. The statute not specially providing a remedy for any 
person injured by the neglect of a pilot, the proper action is an 
aetioD on the case at common law; and, though some of the 
counts refer to the statute, the others being at common law, 
this is not a misjoinder. — Ibid, 



7. The declaration originally contained a count, alleging 
that the defendant was a pilot for the harbor of Boston duly 
appointed and commissioned, and that he undertook to pilot 
the plaintiff's vessel, but by his negligence it was lost. A 
new count was filed, setting forth the same loss by the defend- 
ant's negligence, and also reciting the rules made, pursuant to 
the above statute, by the Boslon Marine Society, which were 
referred to in the defendant's commission, and tended to show 
the nature and extent of his duties as pilot. Held, the counts 
-were for the same cause of action, and the amendment was 
therefore allowable. — Ibid. 

■ 6. The statute, having authorized the Boslon Marine Soci- 
ety to establish rules for the government of pilots for the 
harbor of Boston, and the commission of those pilots provid- 
ing that they shall be governed by those rules; held, the 
defendant, by accepting a commission, recognised and became 
bound by the rules. — Ibid. 

9. The above statute is a public statute. — Ibid. 



D. Qeneral average. 

1. A vessel dragging her anchors toward the shore, the 
master cut awaf the masts to prevent her drifting. Thereupon 
shti brought up, but after an hour drifted again and was 
wrecked. Held, the cutting away of the masts did not save 
the vessel from the peril then impending, and therefore the 
eargo saved vas not subject to general average. — 'Scu^fcler t. 
Bradford, xiv. 13, 
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2. In adjusting a general average in case of jettison, if 
the ship reaches her port, the value of the goods thrown 
overboard is the net price which they would have brought 
at the port. — Tudor v. Mticomber, xiv. 34. 

3. But, if the vessel return to the port of departure, or a 
neighboring port, the value is the actual price of replacing 
the goods, or, if that is impracticable, the cost, including 

^ shipping charges. — Ibid. 

4. Generally, in the adjustment of a general average at 
the home port, the valuation of the cargo in the bill of lading 
is conclusive between the owner of the ship, and the owner 
of the cargo.-i— /6trf. 

5. Where the cargo jettisoned consisted of ice, which bad 
no market value at the port of departure, but in the bill of 
lading (there being no invoice) was valued at a certain sum, 
and the vessel returned to her port of departure, held, as 
between the shipper and ship-owner, the bill of lading was 
conclusive as to the value ; and that, as no freight was earned, 
the contribution should be made by the ship and cargo 
alone. — Ibid. 



Each court will take notice judicially of the powers of other 
courts in the same state, and of their forms of process and 
practice. But the courts of one state cannot judicially take 
notice of the laws and practice of another. — Newell v. New- 
touj X. 472. 



Statutes of 1817, c. 176, s. 5, 6, and 1827, c 118, s. 19, 20, 
provide that, whenever any person, who shall have been con- 
victed of any crime, punishable by confinement to hard labor 
"for any term of years," shall have been before sentenced to 
a like punishment, he shall be sentenced to punishment in 
addition to that by law prescribed for the offence of which he 
shall be convicted. Held, the phrase " term of years" means 
a period not less than two years. — Ex parte SeynumTi 
xiv. 40. 
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2. In order to subject a convict to additional punishment 
under the former of these acts, (since repealed) it was suffi* 
cient that the crime, for which he was about to be sentencedy 
was one punishable by confinement to hard labor for a term 
of years; but, in regard to a former conviction, it must have 
been one upon which he was actually sentenced for' a term of 
years, that is, a period not less than two years. ^ — Ex parte 
Dicky xiv. 86. 

3. A sentence upon one as a common and notorious thief, 
pursuant to st 1804, c. 143, s. 3, although it may have been 
upon three simple larcenies, neither of which separately would 
be punishable by hard labor for a longer term than one year, 
is a sentence for an offence punishable by confinement to hard 
labor for a term of years, within the meaning of st 1827, c. 
118, s. 19, 20, subjecting the convict to additional punishment 
in certain cases. — Ex parte White, xiv. 90. 

4. After the enactment of st 1832, c. 73, an information 
was filed in the Municipal Court, praying that additional pun^* 
ishment might be awarded against a convict in the state 
prison, and setting forth, first, a sentence to' hard labor for a; 
term of years, and his discharge in 1824; secondly, a sentence 
to solitary imprisonment for three days, and to hard labor for 
one year, and his discharge in 1828 ; and thirdly, a sentence to 
hard labor for a term of years, upon which he was still de- 
tained : and thereupon he was sentenced to additional punish- 
ment, by solitary imprisonment for one day and confinement 
to hard labor for seven years. Held, this additional sentence 
could not be sustained, under st. 1827, c. 118, s. 19, 20, as a 
sentence upon a third conviction, but might be, as a sentence 
upon a second cfonviction. — Ex parte Stevens, xiv. 94. 



1. An English statute, though of no authority as such, as 
strictly a declaratory law is entitled to weight. — BtUl v. 
Lovelandy x. 13. 

2. An English statute, made, in amendment of the com- 
mon law, before the revolution, may be presumed to have 
been adopted here, it seems. — Boynton v. Rees, ix. 532. 

3* A stattite, authorizing heirs to come in and prosecute real 

^^a($tit>(i$ commenced by their ancestors, is not retrospecfive^ 

when applied to a case, where the suit was brought before, 

37 
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and the ancestor died after, the passing of the act. — Holyoke 
V. Hasldns, ix. 26§. 

4. If a statute merely prohibits a certain act under a pen- 
alty, without vesting a right in any person, the only liability 
for a violation of the law is for the penalty ; but, if it also 
confers a right of property, and does not expressly restrict the 
party injured to a recovery of the penalty, he may proceed at 
common law. — Barden v Crocker^ x. 383. 

6. A statute is impliedly repealed by a subsequent one, re- 
vising the whole subject-matter of the first ; and, in the case 
of a statute revising the common law, the implication is at 
least equally strong. — Commonwealth v. Coolei/, x. 39. 

6* The rules of the common law are not to be changed by 
doubtful implication, and unless the intent to alter is clearly 
expressed. — Wilbur v. Crane^ xiii. 290; Comm^iweatth v. 
Knapp, ix. 514. 

7. Mere failure of justice is no sufficient ground for con- 
struing statutes against their clear meaning, so as to give a 
court jurisdiction. — Pitman v. Flint, x. 506. , 

8. The argument from inconvenience applies only where 
doubtful language is used. — Putnam v. Longley, xi. 490. 

9. The popular sens6 may be the true one, where the act 
does not relate to a technical subject. — Macy v. Raymond, 
ix. 286. 

10. Penal statutes are to be construed strictly, but not 
against the manifest intent of the legislature, or so as to in- 
volve an absurdity. — Commonwealth v. Loring, viii. 370. 

11. St. 1814, c. 175, forbids any person to disinter a human 
body, *^ not being authorized by the selectmen of any town 
in this Commonwealth." An indictment alleges that the 
defendant did this act, not being authorized by the selectmen 
of the town where the body was buried. Held sufficient. — 
Ibid. 

12. The language of a statute is not to be enlarged or 
limited by construction, unless its object and plain meaning 
require it. — Doane v. Phillips, xii. 226. 

13. Statutes, which irnpose restrictions upon trade or com- 
mon occupations, or which levy an excise or tax upon them, 
must be construed strictly. — Sewall v. Jones, ix. 414. 

14. The statute of frauds has no application to a contract 
which has been fully performed on both sides. — Stone v. 
Dennison, xiii. 1. 
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15. By St. 1786, c. 28, s. 1, a fine is imposed upon certain 
trespasses, to be recovered, for the use of tfie Commonwealth, 
by complaint to a Justice of the Peace. St. 1800, c. 57, s. 4, 
provides, that all penalties and forfeitures given or limited, by 
any act, in whole or in part to the usp of this commonwealth, 
may be recovered by indictment in any court proper to try 
the same. Held, the Court of Common Pleas have original 
jurisdiction of the trespasses above referred to, — Common^ 
wealth V. White, viii. 453. 



A. Claim of a surety on account of money paid by 

him. 
J?. Discharge of a surety. 



A. Claim of a surety on account of money paid by 
him. 

1. A surety upon a note having died infsolvent, the note 
-was laid before, and allowed by, thie commissioners of insol- 
vency, but no part of it paid either by him or his administra- 
tors. Held, the latter could not maintain an action against 
the principal. — Hoyt v. Wilkinson, x, 31. 

2. An intestate signed a note as principal, with another as 
surety, for the payee's beneiSt. The payee having negotiated 
it, the surety paid it to the indorsee, and obtained allowance 
for the payment from the commissioners of insolvency. Held, 
the administrators might bring an action against the payee ; 
the payment being regarded as made by the surety on behalf 
of the intestate or his administrators. — Ibid. 

3. A surety upon a note, leaving paid it, caqnot call on a 
guarantor for a contribution. — Longleyv, Gnggs^x, 121. 

4. The sureties in a bond given by two guardians, 
having become dissatisfied with their responsibility, took 
as security the written promise pf a stranger, ip which 
he acknowledged the receipt of a certain sum from one 
of the guardiatis, and promised to apply it towards indemni- 
fying the sureties from the bond. The guardians kept separ- 
ate accounts, and each of them owed the ward a balance, 
which the sureties were compelled to pay. The balances were 
severally less, but in the aggregate more, than the sum men» 
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tiooed in the written promiae. In an action by the smeties 
upon thif promise, iield, that even if the defendant received no 
money, there was a valid consideration for the promise, be- 
eaose the soreties were thereby diverted from instituting legal 
proceedings to obtain a discharge from their liability on the 
bond. — Drury v. Fay^ xiv. 326. 

5. Held, the defendant was estopped to contradict his ac- 
knowledgment of having received the sum mentioned in the 
contract. — Ibid. 

6. Held, he was liable for the whole sum, though the plain- 
had also taken security from the other guardian. — Tbid. 



B. Discharge of a surety. 

1. Where a note is signed by a surety, and the maker also 
furnishes to the payee property as further security, the latter 
is bound to keep the property for the surety's benefit, and, if 
he gives it up, loses his claim pro tanio upon the surety. — 
BcJcer v. Briggs, viii. 123. 

2. In a suit against a surety alone, he may make the same 
defence at law as in equity. — Ibid. 

3. Whether this may be done, where principal and surety 
are sued jointly, qu. — Ibid. 

4 If the surety is erroneously informed by the creditor that 
the debt has been paid, although by mistake of the latter, and 
thereby loses his chance of security against the principal ; he 
is discharged from his liability. — Ibid. 

6. Where the creditor received from the principal the note 
of a third person for a larger sum than the debt, and gave a 
receipt, stating that the note was received " in security for all 
notes signed *^ by the debtor ; in an action against the surety, 
held, parol evidence was admissible that the note was received 
in payment, and with the intent to discharge both principal 
and surety. — Ibid. 

6, The receiving of interest in advance from the promisor 
of a note, after it is due, does not discharge a surety. — Oxford 
Bank v. Lems, viii. 458. 

7. According to the usage of a bank, a note signed by 
principal and surety, payable in sixty days, was renewable by 
the payment of twenty-five per cent, at the end of that time 
without a new note, and, if the principal aided the bank's 
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operations in a certain way, the credit was continued from 
time to time on paying the interest in advice, it being under- 
stood that, if the bank should want money, they might collect 
the note before the credit expired. Held, this arrangement 
did not debar the bank from suing at pleasure, and therefore 
did hot discharge the surety. — Blackstone Bank v. Hilly x. 
129. 

8. The principal in a note assigned property to a surety, to 
be applied first to the indemnity of the latter, and the surplus 
paid over to a creditor of the principal. Held, this assign- 
ment did not in any way affect the surety's liability. —Ibid. 

9. Aliter, if the provision had been, that the surety should 
first apply the property assigned to the payment of the note. 
—Ibid. 

10. The liability of one surety to contribute to another, who 
has paid the whole debt, is a collateral obligation only, de- 
pendent upon the inability and failure of the principal thus to 
reimburse. Hence, whatever discharges the principal of 
course discharges the co-surety. — Hobart v. Stone, x. 219. 



1. A person liable to be taxed for his poll and personal 
estate in one town, cannot be legally assessed for them in 
another ; nor, even if he consent to such assessment, is he 
bound to pay the tax. — Preston v. Boston, xii. 7. 

2. If a person, owning real estate in a town where he does 
not reside, is assessed in such town for his poll and personal 
estate, as well as his real estate ; he is not obliged, for redress, 
to appeal as for over-taxation, but, having paid the tax, may 
recover it back in assumpsit from the town. — Ibid. 

3. Payment of an illegal tax under the threat of a warrant 
of distress is a compulsory, not a voluntarjTi payment. — 
Ibid. 

4 The tax act of 1824 {st. 1823, c. 133) provides, that " when- 
ever any tax shall be assessed on any real estate liable to 
taxation, said tax shall be a lien on said estate." Held, this 
provision applies to city and county, as well as state, taxes* 
and that the lien continues till the tax is paid. — Hayden v. 
Foster, xiii. 492. 

6. Separate and distinct real estates of the same owner are 
distinct subjects of taxation, must be valdsd and assessed 
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separately, and each is sobject to a lien only for the tax as- 
sessed particularly %pon it. — Ihid. 

6. St. 1823, c. 138, s. 5, providing that assessors shall be 
responsible only for the want of integrity and fidelity, in 
the assessment of taxes upon the inhabitants of any " city, 
town, district, parish, or religious society," does not apply to a 
school district. (Altered by Rev. st. c. 7, s. 44.) — Tqftv. 
Wood, xiv. 362. 

7. By sL 1826, c. 143, s. 11, assessors are required to as- 
sess, in the same manner as town taxes are assessed, on the 
polls and estates of the inhabitants of school districts, all 
moneys voted to be raised by the inhabitants of such districts, 
for the erection of school houses, &c. ; and, by the tax act, si. 
1828, c. 143, s. 3, they were required, in assessing taxes, to 
assess one sixth part of the whole sum to be raised, on the 
male polls, as nearly as could conveniently be done, provided 
that the whole amount of poll taxes assessed in any one year 
on any individual for any city, town, and county purposes, 
highway taxes excepted, should not exceed the sum of $1.50. 
Held, this limitation of the poll tax to $1.50 did not apply to 
the assessment of a school district tax, made by virtue of these 
statutes, a school district tax being in its nature occasional, 
and not annual. (See Rev. st. c. 7, s. 27, and c. 23, «. 37.) — 
Ibid. 

8. St. 1826, c. 143, s. 11, {Rev. st. c. 23, s. 35,) requires 
assessors, before assessing any school district tax, to de- 
termine in which district the lands of persons residing out 
of the limits of the town shall be taxed, and to certify in 
writing their determination to the clerk of the town, who is 
to record the same. Where a school district tax was assessed, 
and the assessors failed to comply with these directions — 
held, the assessment was invalid, and the tax might be avoided 
on this ground by an inhabitant of the district. — Ibid. 

9. Under st. 1823, c, 133, a tax is valid, though the as- 
sessors' list of assessments, and the rate lists committed to 
the collector, contain no separate column for income. — Black- 
burn V. Walpole^ ix. 97. 

10. Real estate of a manufacturing corporation, lying within 
a territorial parish, which is the oldest religious society in 
the town, is subject to assessment in the taxes of such parish. 
— Goodell Man. Co. v. Trask, xi. 514. 

11. At a sale of goods for non-payment of taxes, the col- 
lector became himself the purchaser. Held, the owner of 
the goods might at his election avoid the sisde. — Pierce y. 
Jbenjamny xiv. 356. 
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12. Semble, he must so elect, before commencing an action 
6f trover for the goods, the sale being only voidable. — Ibid. 

13. If a distress for non-payment of taxes be sold by the 
collector, after the expiration of the time limited by statutes 
for making the sale, the collector is a trespasser ab initio; and 
the owner may maintain trover against him without a pre- 
vious demand. — Ibid. 

14. The collector applied the proceeds received, in part 
payment of the tax ; and the owner afterwards paid him the 
balance, and required a receipt for the whole amount of the 
tax, for the purpose of settling with his landlord. Held, no 
waiver of his right to bring an action. — Ibid. 

15. Held, the measure of damages was the value of the 
goods, deducting the sum applied to payment of the tax. — 
Ibid. • 

16. It seems, an individual cannot be legally assessed with 
half a poll tax. — Southampton v. Easthampton, viii. 380. 

17. Where a town voted, in March, to raise a sum of money 
for highways, and, in April, the selectmen, who were also 
assessors, handed to each surveyor of highways a paper, di- 
recting him to repair certain highways, and apportioning a 
certain sum upon individuals within his district, according to 
the valuation of the preceding year, and stating the rates of 
estimating labor on the highway, and individuals worked 
upon the highways without reference to the sums against 
their names respectively, the surveyor keeping an account of 
the work performed ; held, this was not a legal assessment of 
a highway tax, and therefore labor performed by an individual 
to the amount of the sum set against his name would have 
no effect towards giving him a settlement. — Ibid, 

18. Where land was sold for the United States direct tax 
of 1815, and no return made to the clerk of the District 
Court, enabling him to convey to the purchaser; in an action 
by the purchaser against the collector, for neglecting to make 
such return, whereby the former lost his title and possession ; 
held, he must prove that the tax was granted by Congress and 
duly assessed, and that all other.prescribed proceedings in regard 
to it were legally had, showing his loss to have arisen from 
the defendant's neglect alone. — Holden v. Eaton, viii. 436. 

19. Proof, that the defendant was collector, and the person 
who made the sale his deputy, and that the defendant had re- 
ceived from another person, wTio acted as principal assessor, 
a list of the taxes in his district, does not impose on the de- 
fendant the burden of proving that the tax was not legally 
assessed. — Ibid. 
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20. Where a minor and his guardian attend public worship 
in different parishes, the personal property of the former shall 
be taxed to the guardian in the parish to which the g^uardian 
belongs. — Baldunn v. First Parish Sfc.^ viii. 494. 



^tn^ntu in ^ottitnon. 

1. A grant of land in fee to two persons ''jointly, to be 
equally divided between them," creates a tenancy in common 
under st 1785, c, 62, s. 4, if not at common law. — Bur^ 
ghardt v. Turner, xii. 534. 

2. One tenant in common of a chattel may recover from 
another any money expended on it beyond his due proportion. 
— Gardner v. Cleveland, ix. 336. 

3. Where tenants in common of a millnlam make repairs 
on it together, one may recover from the other any excess 
paid by him over his share, in assumpsit. — Chffinneth r. 
Thompson, ix. 31. 

4. The defendant owned woodland in common with the 
plaintiff, and an adjoining lot alone ; and sold the wood stand- 
ing on the latter, giving the purchaser a lease of the land, that 
he might cut it. The latter, by mistake, cuts wood upon the 
land owned in common. Held, the plaintiff might recover 
from the defendant one half the price received for the wood 
so cut. — Miller v. Miller, ix. 34. 

5. If a tenant in common has expended money for the gen- 
eral benefit, and the suit does not bring in question the title to 
the land, he may recover in assumpsit of his co-tenant the 
sum expended by him beyond his just proportion. — Ibid. 
32. 

6. The plaintiff and defendant, being owners of a brig, em- 
ployed her in many voyages to and from the West Indies, 
sharing in the gain or loss. Their factor in the West Indies, 
being indebted to them jointly on account of the voyages, 
and also to the defendant individually, made shipments to the 
defendant to pay the individual debt, and the proceeds of the 
shipments exceeded that debt. Held, an entry by the de- 
fendant in his books, crediting the balance to the owners of 
the brig, was evidence of an appropriation of the balance to 
the joint debt, although the defendant opened no account 
between the factor and such owners. — Cole v. Trull, ix. 326. 

7. It seems, the defendant could not apply the balance ex- 
clusively to his own share oi iVv^ jomX. dfifcx. — IMd. 
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8. Held also, an interest account having been kept between 
the plaintiff and defendant, the latter must pay interest on 
the plaintiff's share of the balance. — Ibid, 

9. On a petition for partition of an estate embracing several 
parcels of land, the commissioners are not obliged to set off 
to each co-tenant a portion of every parcel, but may assign to 
one or more, or all, an entire parcel each, according to the 
situation and circumstances of the estate. — Hagar v. TFts- 
wall^ X, 152. 

10. A tenant in common of certain land conveyed the 
whole ; the grantee entered ; and afterwards a creditor of the 
latter levied and entered upon the whole, claiming to be sole 
owner. . Held, the co-tenant of the grantor was disseized* 
— Bigelow V. Jones J x. 161. 

11. Whether the conveyance alone constituted a disseisin, 
qu. — lUd, 163. 

12. Jointenants and parceners must join in personal. ac^ 
tions, or the non-joinder may be pleaded in abatement. 
Tenants in common must in general sever in real actions 
(that is at common law ; otherwise, in certain cases, by our 
statute) ; in personal actions, however, as for a trespass or 
nuisance to their land, they may join — and, it seemS| they 
must join. — May v. Parker ^ xii. 38. 

13. Where one in possession under a tenant in dower held 
over after her death, purchased the shares of some of the 
reversioners, and continued in the exclusive possession, but 
without manifesting any intention to oust the other rever- 
sioners ; held, his possession was according to the title, and 
the reversioners were tenants in common with him, and eni* 
titled to partition. — Liscomb v. Rooty viii. 376. 



1. A plea of tender is not supported by proving an offer of 
a promissory note due from the plaintiff to the defendant. — 
Cary v. Bancroft^ xLv. 316. 

2. Bank notes are considered a good tender, unless objec- 
tion is made on that account. — Snow v. Perry f ix. 642. 

38 
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Where, in a controverted question of property, the par- 
ties stand upon equal grounds in point of equity, the legal 
title shall prevail ; and slight circumstances shall determine 
the priority. — Sigoumey v. Lamed, x. 74. 



1. A town cannot raise money to aid in the constraction of 
a county road ; and any tax laid for such purpose is illegal 
and void. — Parsons v. Goshen, xi. 396. 

2. A vote of the town, appointing a committee to appro- 
priate money for the construction of such road, is illegal and 
void ; and a contract, made by the committee in behalf of the 
town for constructing the road, does not bind the town. — 
Ibid. 

3. A town has authority to provide for the suj^>ort of a 

Eublic clock, and to assess the expenses of it upon the in- 
abitants. — Willard v. Newburyport, xii. 227. 

4. Upon the question, whether a town would make the 
necessary repairs upon a town clock, a vote was passed to 
refer the subject to the selectmen. Held, the selectmen had 
authority to decide not only whether any, but what repairs 
should be made ; and that they were not restricted to incon- 
siderable repairs, such as had previously from time to time 
been made. — Ibid, 

5. The provision in st 1785, c. 75, s, 7, that towns " may 
grant and vote such sum and sums of money as they shall 
judge necessary for the settlement, maintenance, and support 
of the ministry, schools, the poor, and other necessary charges, 
arising within the same town," was not intended to be an 
enumeration of objects and purposes for which towns may 
raise money, but the expression of a few leading and promi- 
nent objects, by way of instance, and a general reference to 
others, under the term "other necessary charges." — Ibid, 
229. 

6. It seems the prudential concerns of a town embrace that 
large class of miscellaneous subjects, affecting the accommo- 
dation and convenience of the inhabitants, which have been 
placed under the municipal jurisdiction of towns, by statute 
or by usage. — Ibid, 231. 
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7. A town vote, granting money for a certain object, tnay 
be valid, though the warrant for the meeting does not dis- 
tinctly refer to the granting of money ; provided the subject 
itself is distinctly stated, and is one which will probably 
demand such grant. — Blackburn v. Walpole^ ix. 97.x 

8. A town, which has exercised a power, and enjoyed a 
consequent privilege, can never set up the illegality or uncon- 
stitutionality of their own act, as an excuse for neglecting 
duties, which the law imposes on them as a consequence of 
the act. — Jones v. Andover, ix. 156. 

9. One who was formerly a town clerk, but is no longer in 
the office, cannot amend a town record made by him when in 
office. -7- Hartwell v. Littleton^ xiii. 229. 

10. Where the usual mode of warning town meetings was 
by posting up notice .on the meetinghouse, which was used 
for a town house, and the building having been taken down, 
a meeting was warned by posting up notice at a private house, 
and afterwards, a town house having been built in connexion 
with a new meetinghouse, and no mode of notice agreed on 
by the town, notice of a meeting was posted on the town 
house ; held, a legal warning. — Briggs v. Murdoch^ xiii. » 
306. 

11. A person elected town clerk may record his own elec- 
tion and qualification. — Ibid. 

12. Where the selectmen of a town are appointed guardians 
of a spendthrift, under the statute authorizing the Judge of 
Probate to appoint the selectnien, or "other suitable persons," 
they continue to hold the trust, after their term of office has 
expired. — Russell v. Coffin, viii. 143. 

13. The court may at any time remove them, upon their 
failing to give security which is required. Hence they may 
act, without previously giving bond with sureties. — Ibid. 



A. Trespass quare clausum fregit^ and for assault and 

battery. 

B. De bonis asportaitis. 

C. For mesne profits. 

D. Pleading in trespass. 
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injOij leifigr Uit a reiniGte cocjeqoeace of his act. — TmM t. 
MeiaOf, %Ci3b. 

6* Where tenxnt 6>r years holds orer. and the landSoEd 
fmmediateijr enters forcibly, and commits an assault and bat- 
tery upon the tenant ; the forcible entry is justifiable, bat not 
t^ie aftsault. — SampM^m r. Henry. xilL 36. 

0. Hie tenant cannot in such case maintain trespass fa. 
claus.f whether the entry was made to regain possession at 
tor torne other purpose. — /Mc/. 

7. The tenant declared for a trespass to his dwell ing-hoose, 
and an assault upon his person. Held, the latter was not mere 
agf(ravation| but a distinct cause of action ; and therefore a 
justification of the entry was not a defence to the whole 
action. — J bid. 

8* A constructive ouster by an heir, claiming the whole 
estate under a supposed devise, will not sustain an action pf 
trespass against him in favor of the co-heir. — ABm v. Carter, 
viii. 175. 
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9. The plaintiffs being owners of 9 close and a mill thereon, 
on the north side of a river, and their dam being rightfully 
extended to land on the other side, which they did not own, 
the defendants crossed the river below the plaintiffs' land, and 
destroyed a part of the dam on the south side, and having 
effected their object, recrOssed the river at the same place and 
went upon the plaintiffs' close. Held, the destruction of the 
dam and the entry upon the close were distinct trespasses^ so 
that a judgment in trespass gu. claus. for the latter would 
not be a bar to a like action for the former. — White v. Mose- 
ley, viii. 366. , 

10. Held, in trespass qu. claus. for destruction of the dam, 
the plaintiffs should recover consequential damages for inter- 
ruption of the use of their mill, this injury being averred in 
the declaration. — Ibid. 



JB. De bonis asportatis. 

1. Ordinarily, one having possession of goods is either the 
owner or answerable over to him, and, in either case, in an 
action of trespass, is entitled to damages not only for the 
taking, but also for the value of the goods. Possession is 
prima fade evidence, of title. — Squire v. Hollenbeck^ ix, 

2. But in such action, the defendant may prove in mitiga- 
tion of damages, though not in bar of the action, that the 
goods did not belong to the plaintiff, and came to the owner^. 
use ) ^Itjiough the defendant took them without authority. — 
Jbid. 

3. Trespass de bon, aspor. lies in the name of the party 
who owned the goodis when taken, though he have since sold 
them. — Boynten v. Willardj x. 166. 

4. An objection, that the suit is brought by the purchaser in 
the seller's name without his authority, should be made at the 
first term. — Ibid. 

5. A judgment in this suit would be a bar to a subsequent 
action of trover, brought by the purchaser in his own name. 

-rrlbid. 

6. A mortgagee of personal property may maintain trespass 
against a stranger, who takes it from the mortgagor, although 
it be doqe before the mortgagee's debt is due. — Woodruff y. 
Hqlsejf,y Yiil 333. 

7. The mortgagee of a building standing on the land, not 
of the mortgagor, but of a stranger, may have trespass against 
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C. For mesne promts. 

L Where one of aereral co-heiis hringa a ^ 

the joint cTfteuMe of all, bat in his own name, to trf ude ; a 
jodgment in such action cannot he used by the €'■ — ^-^— - 
an action of trespass for mesne profits. — ABem t, 
175. 



2. After recoreiy by a mortgagee against the 
a common writ of entry, not setting forth the mortgaigey 
an entry upon soch jodgment ; the mortgagor is dm lidhk id 
an action for mesne profits. — Boston Bamk t. IZeed^ tol 
459. 

3. 80f where the grantee of an eqoity of redemptmi tes 
conreyed it to a stranger, still retaining possession, howercr; 
of the land ; and the mortgagee recovers in the aboTe form 
against the former, upon the mortgage ; there is no claim (ox 
mesne profits. — Ibid. 

4 The tenant in the writ of entry, denying the legality of 
such claim, gave the mortgagee bis note for a portion of the 
mesne profits, with an agreement, that, if certain persons should 
consider him as not liable, the note should be given up, bat 
never applied to those persons, as proposed. Held, he might 
still avoid the note for want of consideration. — Ibid. 




D. Pleading in trespass. 

A declaration in trespass contains two counts ; the defen- 
dant pleads in justification ; the plaintifiT new assigns, averring 
that the new trespass is different from those alleged in the 
plea, and the defendant takes issue. Held, the plaintiff must 
prove a trespass different from those declared on, aqd cannot 
recover for the latter, although the plea is bad. He should 
have traversed or demurred to it. — Boynton v. Willard, x. 
"66. 
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©toilets 

1. A. received a yoke of oxeo to keep for the plaintiff, and 
promised to feed them for their work, and return them by a 
fixed day, or if he should pay a certain sum of money by that 
day, the owner was to release his right to them. A. sold 
them to the defendant, who resold them before the term ex« 
pired ; and, upon the expiration of the term, the money not 
having been paid, the plaintiff, after a demand and, refusal, 
brings trover against the defendant. Held, the action did not 
lie. — Vincent v. Cornell, xiii. 294. 

2. A tortious taking is proof of conversion. — Woodbury, 
T. Lang, viii. 643. 

3. Where the goods of A. are attached in a suit against B., 
A. may maintain trover against the officer without a demand, 
although the latter had probable cause to believe that B. 
owned the goods. — Ibid. 



I 

A. How a trust estate shall be created. 

B. Rights, duties, and disabilities of trustees ; and 

of the jurisdiction of the Probate Court over 
trusts. 



A. How a trust estate shall be created. 

1. A conveyance to P., S., and B., selectmen and overseers 
of the town of N. (not naming heirs) to hold to P., S., and B., 
or to their successors in office, in trust for the use of the in- 
habitants of the town forever, upon condition that, if the 
grantor should support himself and family, and indemnify the 
town against any cost and expense therefor, then the deed, as 
also a bond to P., S., and B., with the like condition, should 
both be void. Held, the deed, if of any effect, passed a trust 
estate to the mortgagees, and not an executed use to the town, 
and that the town could not sustain an action to recover 
the land. — Norton v. Leonard, xii. 152. 

2. A mortgage was devised by the mortgagee, on condition 
the devisee should permit his father to occupy the premises 
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during life. Held, the devisor's estate was of such a nature 
as could not be transferred by the statute of uses to the cestuy 
que use, and consequently that the father did not take a life- 
estate in the mortgaged premises. — MerriU r. Brown^ zii. 
216. 



B. Rights, duties, and disabilities of trustees; and 
of the jurisdiction of the Probate Court over 
trusts. 

1. Devise of $60,000 to executors '<in trust to loan the 
same upon ample and sufficient security, or to invest the same 
in safe and productive stock, either in the public funds, bank 
shares, or other stock, according to their best judgment, and to 
pay over the profits and income thereof to the testator's wife 
during the term of her natural life," and after her decease to 
deliver one half in actual value of the entire fund to a college 
for the foundation of a professorship, and the other half to a 
hospital. Held, the trustees were^ authorized to invest in 
stopks of an incorporated manufacturing company, and an in- 
corporated insurance company. — Harvard College v, Amory^ 
ix. 446. 

2. An insurance company, in whose stock they invested a 
part of tlie fund, made a dividend of money received under a 
treaty with a foreign government, for claims existing at the 
time of the investment, for illegal captures of property insured 
by the company. Held, the money so received was not a 
part of the capital stock of the insurance company, but in the 
nature of salvage, and the dividend rightly paid to the 
widow, instead of being reinvested by the trustees. The 
same was held in regard to a dividend of the proceeds of 
patent rights and patterns, belonging to and sold by a manu- 
facturing company. — Ibid. 

3. The executors having offered an account in the Plrobate 
Court, charging themselves with the value of certain stocks 
belonging to the testator, and crediting themselves with the 
same sum as the value of the same stocks appropriated by 
them as the trust fund, and the judge having allowed the ac- 
count ; held, the coUege and hospital, not having appealed 
from the decree, could not object to the investment of the 
trust fund. — Ihid, 

4. All that can be required of a trustee to invest is, that' he 
shall conduct himself faithfully, and exercise a sound dis- 
cretion. — Ibid. 461, 
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6. And where a testator has referred the management of 
the trust especially to the judgment and discretion of the 
trustees, they are not to be made chargeable but for gros^ 
neglect and wilful mismanagement. — Ibid. 

6. The circumstance of the trustees' reposing confidence, 
where the testator had, is one which is always to be con- 
sidered as tending properly to their discharge. — Ibid. 

7. In general, a trustee shall be reasonably compensated for 
his services. — Longley v. Hall^ xi. 120. 

&. Upon appeal from a probate decree, disallowing thfe 
second account of a trustee, who had settled two accounts as 
executor and one as trustee, each subsequent account taking 
up a balance from the preceding one, and the trustee accounts 
containing charges against the testator's estate, this court con- 
sidered all the accounts as one chain, and referred them to an 
auditor, to be restated according to the above principles. — - 
Ibid. 

9. Devise of a sum of money to two persons, in trust, to 
be invested in safe and productive stock, the income to be 
paid to the testator's widow for her life, and afterwards the 
fund to be transferred to certain public institutions ; and in 
case the trustees or either of them should resign the trust, or 
die before having fully performed and executed it, " the judge 
of probate, having jurisdiction of the will, shall forthwith ap- 
point one or more trustee or trustees in place of such trustee 
or trustees so failing." The trustees having accepted the 
trust, one of them died, and the other afterwards resigned, 
before the trust was fully executed. Held, the judge of pro- 
bate was hot authorized, under the will, to appoint one sole 
trustee, but should appoint two. — Mass. General Hospital 
V. Amory, xii. 445. 

10. It seems, by st. 1817, c. 190, s. 40, the direction in the 
will on this subject was binding on the judge of probate. — 
lUd. 

11. Whether it was so or not, he was required, by the 39th 
and. 40th sections of the statute, to appoint one trustee in place 
of the trustee who died, and another in place of the trustee 
who resigned. — I6id, 

12. Where one is authorized or required to take an obliga- 
tion to himself, obviously for the use and benefit of another, 
and no mode of proceeding upon it is prescribed, it may well 
be inferred that it was the intention o£ the legislature, that 
the obligee should be deemed a trustee for the party benefi- 
cially interested, and be liable accordingly: But no such in- 

39 
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ference can be fairly drawn, when the statute does provide a 
legal remedy for the party beneficially interested. — Crane v. 
Keatingy xiii. 342.. 

13. It is the general rule, that one employed tp sell shall 
not purchase for himself; but this rule does not debar a 
trustee from purchasing and dealing with the cestuy, after the 
trust is determined. — Ball v. Carew, xiii. 31. 

14. A guardian sold his ward's land at auction, being him- 
irelf the auctioneer, and employed an agent to bid on his ac- 
count, and a question arising, whether the bid of the agent or 
that of another person was the last before the hammer was 
struck, the guardian decided in favor of his agent. By the 
terms of sale, the purchaser was to take the land at an esti- 
mated quantity, unless he elected at the time of sale to have 
it measured. The agent made no such election, but the 
guardian afterwards had the land measured, and the quantity 
fell short of the estimate. The guardian afterwards sold the 
land at an advance, but in his account charged himself with 
only the auction price as reduced by the measurement. It 
was alleged that the second sale had been rescinded. Held^ 
on appeal from a decree of the Probate Court, requiring the 
guardian to account for the advanced price, that the decree 
should be affirmed, and that the guardian should not be al- 
lowed the benefit of another sele.'-T Hayward v. ElliSj xiii. 
272. 

15. The ward having affirmed the sale, held, the guardian 
might properly charge for the money paid his agent for his 
services in purchasing the land. — Ibid. 



A. General nature and application of the trustee 

process. 

B. What are goods and ^ects subject to the trustee 

process ; who are chargeable therefor ; and of 
assignments for creditors. 

C. What are credits, subject to the trustee process. 

D. What defence a trustee may set up, and to what 

amount he shall be charged. 

E. Trustee process after assignment of a debt. 
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^ 

F. Interrogatories, answers, and general course of 

proceeding. 
O. Judgment ; its effect, and how reversed. 



A. General nature and application of the trustee 
process. 

1. The whole theory of the trustee process proceeds on the 
principle, that the money is on hand, or will certainly come ta 
hand. — Guild v. Holbrook Sf trs.^ xi. 105. 

2. A trustee is regarded to many purposes as a party. He 
may appeal ; a plaintiff may appeal from a judgment discharg- 
ing a trustee ; although in either case the principal defendant 
is defaulted or passive. — Hoyt v. Sprague, xii. 414. 

3. The rule, that in order to make one chargeable as trus- 
tee, the principal must have a cause of action against him, 
does not apply to easels of fraudulent transfers of property, or 
where goods, effects, or monies are deposited for the express 
purpose of saving them from attachment, -^Hooper v. HiUs 
4r tr.y ix. 440. 



B. What are goods and effects subject to the trustee 
process ; who are chargeable therefor ; and of 
assignments for creditors. 

1. One is not chargeable as trustee on account of a con- 
yeyance of land to him by the principal defendant, though 
such conveyance be fraudulent as to creditors, — Bisselv, 
Strong 6^ tr,, ix. 665. 

2. Nor one who holds real estate upon a promise to sell it 
and pay over the proceeds ; even if he have actually sold it, 
taking notes for the price, which remain unpaid at the com* 
mencement of suit. — Ghiitd v. Holbrook Sf trs,, xi. 101. 

3. Where one takes ati absolute deed of real estate, but as 
security for a debt or liability, of less amount than its value, 
he is not chargeable as trustee of the grantor, unless he has 
sold the property, or received rents and profits. — BisseU v. 
Strong Sf tr., ix. 562. 

4. Whether, if the debt had been fiilly paid, and a re- 
conveyance demanded and refused, the grantee might not 
be chargeable^ qu. — Ibid. 
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5. An insolvent debtor assigned his real and personal prop- 
erty to three of his creditors, T., A., and H., in trust, to pay 
first the assignees, and then other creditors ; and H. being also 
liable upon the debt due to Y. and A., it was agreed between 
the three that V. and A.'s debt should be paid before H.'s. 
The property was insufficient to pay the debts of the as- 
signees. V. and A. had the actual possession of the property. 
In a trustee process, summoning them alone, held, the 
three assignees had joint possession of the property. for the 
purposes of the assignment, and therefore Y. and A. could 
not be charged as trustees of H. — Guild v. Holbraok tf trs.j 
xi. lOL 

6. Expenses having been incurred and pAid, by V. and A. 
with the assent of H., in defending a suit in which the three 
were summoned as trustees of the assignor; held, in a like 
process against Y. and A. as trustees of H., they were not 
liable for the amount of those expenses, but that they were a 
charge on the property defended for the common benefit of 
the three assignees. — Ibid. 

7. Held, the commissions due to Y. and A. for their ser- 
vices accrued simultaneously with the performance of them, 
and that in a trustee process to recover money which had 
come to their hands under the assignment, they might retain 
the amount of commissions due at the time when they were 
summoned. — Ibid. 

8. By indenture, a debtor assigned all his property in trust 
to pay certain creditors, parties thereto, with a stipulation that 
he should continue to use the property in his business as 
before, until the assignees should think it expedient to take 
possession ; and that they should take possession of subse- 
quently acquired property, and apply it to subsequently con- 
tracted debts. The assignees took possession of all the prop- 
erty ; and being summoned in a trustee process, disclosed that 
the proceeds of the property were insufficient to pay those 
creditors who had signed before service of the writ. Held, 
that these creditors were entitled to the whole property, as 
against the attaching creditor ; although it appeared by the an* 
swer that the assignees intended to distribute part of it among 
creditors not parties. — Foster v. Saco Manuf, Co. Sf trs., xii. 
451. 

9. Neither choses in action nor land assigned are, in the 
hands of the assignee, goods, effects, or credits of the assignor 
liable to the trustee process ; even in case the assignee would 
be trustee after receiving money by means of the choses in 
action, or as the proceeds of the sale of the land; and though 
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the land has been sold before the answer, but since the service 
of the writ. — Gore v. Clisby, viii. 565 ; Lupton v. Cutter, 
viii. 298 ; Tucker v. Clisby, xii. 22 ; Sanford v. Bliss, xii. 
116. 

10. A debtor assigned goods, choses in action, and land 
for the benefit of creditors. After some of the creditors 
had become parties to the assignment, the assignee was 
summoned as trustee of the debtor, before money was col- 
lected on any of the choses in action, or the land was sold. 
The goods were not sufficient to pay the debts of those credi- 
tors, who had become parties before the writ was served ; 
but the proceeds of the whole funds, including the choses in 
action and the land, would be more than sufficient. The 
court refused to direct the trustee to pay the creditors, who 
had signed, out of the proceeds of the choses in action and 
the land, in the first place, and thus leave a part of the goods 
to be held by the trustee process ; and discharged the trustee. 
— lUd. 

11. The relative rights of creditors, under an assignment, 
and of an attaching creditor, must be determined by the state 
of facts as they existed at the time of the attachment. — San- 
ford V. Bliss, xii. 117. 

12. One summoned as trustee disclosed, that A. gave him 
an absolute bill of sale of part of a ship then and ever since 
at seat ; that no money was paid, but it was verbally agreed 
that the price should go towards the discharge of debts due 
from A. and his partner B. to the respondent ; that afterwards 
B. gave tbe respondent a note to the amount of all his de- 
mands, and he thereupon gave B. a receipt, acknowledging 
that such note was in full discharge of all debts due him from 
A. and B. ; that B. at the same time gave the respondent an 
absolute bill of sale of personal property, to be applied towards 
the payment of B.'s note, and a mortgage of real estate, in- 
sufficient to pay the balance ; and that A. made a second bill 
of sale of the same part of the ship to the plaintiffs. Held, 
the respondent was not chargeable as B.'s trustee, but was 
chargeable as A.'s trustee in regard to the ship^ if the plaintiffii 
would relinquish their bill of sale. — Howland v. Wilson, 
ix. 18. 



C. What are credits^ subject to the trustee process. 

1. If a debtor, at the reqhest of his creditor, to prevent a 
trustee process, give a negotiable note for the debt, the process 
does not lie. — Wood v. Bodwell, xii. 268. 
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2. A consignee, who has sold goods on credit and guarantied 
the sale, is not chargeable as trustee of the consignor, upon a 
process served before the expiration of the credit. — Tucker v. 
Clisby 4* trs,^ xii. 22. 

3. The respondent in a trustee process disclosed, that over- 
seers of the poor put up at auction a female pauper, to be sup- 
ported for a year by the lowest bidder, and that he bid her off 
at a dollar per week ; that being at the house of the defendant, 
her father objecting to her removal, and the defendant offering 
to support her for the above price, the respondent, with the 
consent of one of the overseers, agreed that he should do it, 
and he did accordingly support her for the year; that at the 
end of the year, the defendant, with a creditor to whom he 
owed $52, called upon the respondent and informed him that 
the money for her support must pass through his hands, and 
it was then agreed that tbe respondent should get an order 
on the town treasury from the overseers in his own favor, and 
deliver it to. the creditor ; that the respondent did get tbe 
order, and was immediately summoned in this suit. Held, 
the town and not the respondent was liable for the pauper's 
support, and therefore the respondent was not trustee of the 
defendant ; and that the order, being a mere chose in action, 
did not make him a trustee. — Mayhew v. Scott Sf ir.^ x. 64. 

4. A contract was made between the respondent and a man- 
ufacturer, by which the respondent was to invest a certain sum 
in a manufactory to be owned by him, and he was to employ 
the manufacturer for a salary, who was to deposit money in 
his hands to indemnify him against loss in the busir^pss. The 
contract was to end upon the request of either party, and so 
much of the sum deposited, as should not be necessary to in- 
demnify the respondent, was to be repaid with interest. Held, 
the contract was not per se fraudulent as to creditors ; and 
that the respondent was not liable to a trustee process served 
on him while it was in force, as trustee of the manufacturer 
for the sum deposited, it being uncertain whether any part of 
that sum would ever become due to the manufacturer. — 
Faulkner v. Waters j xi. 473. 

5. By the answers of a supposed trustee, it appeared that 
he was lessee at will of a paper mill ; that by his agree- 
ment with the principal defendant as a laborer in the mill, 
the defendant was to receive his wages in orders not 
negotiable, drawn by the respondent upon the mill-owners, 
and in no other way, and if the defendant should be in- 
debted to the owners when au order was drawn, a dis- 
charge of such debt should be equivalent to an acceptance 
and payment of the order to the same amount; and that 
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the defendant had not demanded any order for the wages 
due him at the service of the writ. There being no actual 
fraud in the contract, held, the respondent was not charge- 
able as trustee. — Willard v. Butler if tr., xiv. 660. 

6. The firm of H. & Co., being insolvent, placed a number 
of demands due them in the hands of S. for collection, that 
he might take the proceeds, save them from a trustee process, 
and pay out of them a dividend to those creditors who would 
discharge their debts. None of the creditors were parties to 
this transaction. S.. accepted an order drawn by H. & Co., 
requesting him to pay the money that he might collect to 
the order of B., one of the firm. S., having collected a part of 
the money, lent it to difierent persons, taking their notes pay- 
able to him. He was afterwards summoned as trustee of 
H. /& Co., at a time when he had in his hands nothing but 
some of the demands left with him for collection, and the above 
named notes. After service of the trustee process, according 
to verbal orders from B., he paid a dividend to those creditors 
of B. & Co. who would give a discharge. Held, the arrange- 
ment between H. & Co. and S. was void as to the creditors; 
that S. was chargeable for the amount collected before ser- 
vice of the writ, though it was lent, and though he had ac- 
cepted the above named order. — Hoope?^ v. HiHs Sf aL Sf tr,, 
ix. 435. 



Z). What defence a trustee may set up, and to what 
amount he shall be charged. 

1, Where a debt due from the supposed trustee to the de- 
fendant is outlawed, he may discharge himself by this answer. 
— ' Hazen v. Emerson^ ix. 144, 

2. H. having in his hands goods of N. for sale, on which 
H. had made advances, N. requested him to pay out of the 
proceeds of the goods a bill drawn by N. which had been 
dishonored, and to inform S. & Co., who had accepted the 
bill for the honor of an indorser, of this request. H. accord- 
ingly informed S. & Co. of this request, and promised them 
verbally to pay the amount of the bill, as soon as he should 
be in funds from the proceeds of the property. H. having 
been summoned as the trustee of N. ; held, that S. & Co. 
had acquired a claim against H. for the funds in his hands, 
and that he was therefore chargeable as trustee of N. only for 
the balance, after deducting his advances and the amount 
of the bill. — Curtis v. Norris, viii* 280. 
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3. A. made an absolute deed of land to R., which was in-' 
tended as a security for money to be advanced by R. to and 
on account of A., and R., about a year after, gave A. a bond 
to^convey the land on payment of the money advanced in 
the mean time. R. afterwards sold the land on a credit, for an 
amount more than enough to pay all that was due to him 
from A. ; and a part of the purchase money was secured by a 
mortgage of the laud from the purchaser to R. R. was after- 
wards summoned as trustee of A. At the time of the service, 
the amount secured by mortgage had not, been paid, and the 
remainder of the price for which R. sold, 'and which had been 
paid, did not E^mount to so much as was due from A. to R. 
Held, R. was chargeable, as trustee of A., for the differ- 
ence between the price for which R. sold the land, and the 
amount due to him from A. — Richards v. Allen^ viii, 405. 



E. Trustee process after assignment of a debt. 

1. Where a debt has been assigned by the creditor, and the 
debtor is afterwards summoned as his trustee, the assignee 
may avail himself of his assignment, without giving notice of 
it to the debtor before the service of the writ. It is sufficient 
if the notice is given at any time before he has made his 
answer. — Ammidown v. Wheelock, viii. 470. 

2. Where such an assignment is disclosed in the answer, 
and the assignee desires to become a party to the suit under 
st, 1817, c. 148, and the Court of Common Pleas refuses to 
let him become a party, he may bring the question before this 
court by a bill of exceptions, and upon a reversal of the de- 
cision below, may have a jury trial before this court. — Ibid. 

3. In order to entitle the assignee to become a party under 
the statute, it is not necessary that he should offer to the 
person summoned as trustee, any evidence of the assignment, 
beyond his own statement ; it is sufficient if he gives the 
trustee, before his answer, notice of what appears to be a 
valid assignment. — Ibid, 

4. As where the demand is a note not negotiable, it is not 
necessary that the assignee should exhibit the note to the 
trustee, when he gives notice of the assignment. — Ibid. 

6. A trustee disclosed an assignment made to him by the 
defendant for benefit of creditors ; the defendant made an 
affidavit, tending to show fraud in the assignment ; but the 
trustee refused to annex this affidavit to his answers, express- 
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log his disbelief of its truth. Held, the court would not 
order him so to annex it. — Hawes v. Langtofi, viii. 67. 

6. It seems, the court cannot compel a trustee to disclose an 
assignment to a third person of the debt which the trustee 
oy^es the defendant, unless he has personal knowledge of the 
assignment. — Ibid. 

^ 7. It seems, the trustee is liable to an action by the assignee^ 
if the latter is injured by the trustee's neglect to disclose the 
assignment; provided the assignee ofi^r to indemnify the 
trustee against the expense of the suit. — Ibid ; Adams v. 
Cordis, viii. 260. 

8. Where an assignee for benefit of creditors is summoned 
as trustee, it seems the plaintiff cannot claim a trial by jury^ 
by virtue of st. 1817, c. 148, to determine the validity of the 
assignment. — » Ibid, 



F. Interrogatories, answers, and general course of 
proceeding. 

1. No evidence is admissible to charge one as trustee, ex- 
cept his own answers. — -ffaw^es v. Langton^ viii. 67. (Altered 
by the Revised Statutes, p. 645.) 

2. A trustee is not bound to state what he has heard from 
third persons ; but he may state it, if satisfied of its truth. -^ 
Ibid. 

3. The respondent in a trustee process may make the affi- 
davit of a third person a part of his answer, on swearing that 
he believes it ; or he may reject it. — Kelly v. Bowman Sf tr,^ 
xii. 383. 

4. The affidavit being received on the credit of the trustee, 
and not that of the witness ; it is immaterial that the latter is 
interested in the case, — Ibid. 

6. Though a trustee's answer, if doubtful, shall be con- 
strued against himself, yet it shall not be construed against 
the fair and natural import of language. — Ihid. 

6. After a trustee has answered generally and in reply to 
specific interrogatories, and before judgment, the court may 
allow him to disclose farther, on his own motion. Whether 
after the first term, qu. — Hovey v. Crane 6/* tr,, xii. 167. 

7. But in such case, the plaintiff should have leave to file 
new interrogatories ; and the trustee held to answer at short 
liotice. — Ibid. 

40 



314 ' TRUSTEE PROCBBSS. 



8. Where one summoned as trustee discloses a conveyance 
of land to him from the defendant, he may be interrogated 
whether there was any written or verbal agreement, that he 
should dispose of the land and account to the defendant for 
the proceeds. — Hazen v. Emerson^ ix. 144. 

9. If he admit such trust, he may be interrogated as to the 
time of sale and disposal of the proceeds, and whether there 
is any balance due the defendant. — Ibid, 

10. One charged as trustee cannot retain a part of the 
money in his hands for payment of counsel fees. — Adams v. 
Cordis, viii. 260. (Altered by the Revised Statutes, p. 649.) 



0. Judgment ; its effect, and how reversed. 

1. A judgment in another state against one as garnishee, is 
no bar to a suit here by the principal defendant, unless the 
judgment has been or must be paid. But it is good ground 
for an abatement or stay of proceedings. — Meriam v. Rund- 
lett, xiii. 511. 

2. The defendant, after having been summoned as trustee 
in an action brought by M. against C, made a note for the 
sum due from him to C, and desiring to have the note set oflf 
against a note due himself from M., C. and the defendant de- 
posited it with a third person, to hold till they should have 
an opportunity to settle with M., when they would direct the 
depositary to deliver it to one of the three. No such settle- 
ment was made with M. ; who afterwards recovered judgment 
and took out execution, which was satisfied in part only by 
C, but no demand upon it was ever made on the defendant as 
trustee. C. died, and his estate was represented insolvent ; 
and some years after the issuing of M/s execution, the deposi- 
tary, upon a demand made, delivered the note to C.'s adminis- 
trator. Held, the administrator had a right to the note, and 
could maintain a suit upon it against the defendant.^ 
Plympion v. Cutler, x. 259. 

3. A writ of review lies for one who has been charged as 
trustee, either by accident or mistake, in the Court of Com- 
mon Pleas. — Brigham v. Elliot, xii. 172. 
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1. The authority of the Supreme Court of the United 
States is supreme where it has jurisdiction. But, where it 
reverses the decision of a state court and issues a mandate 
accordingly, the latter before executing the mandate may ex- 
amine the grounds of decision, in order to ascertain whether it 
is not founded in mistake. — Dennie v. Harris^ ix. 364. 

• 

2. The United States have a lien for duties only on the 
particular goods on which such duties have accrued. — Ibid. 



1. If only one witness testifies to a usage, where others 
might reasonably be had, and another witness equally familiar 
with the business detiies it ; this is not sufficient proorof the 
usage. — Parrott v. Thacher, ix. 426. 

2. And a verdict, upon thiis evidence, in favor of the usage, 
will be set aside by the court. — Ilnd, 

3. A general practice may exist short of a usage. — Ibid, 
430. 

4. The usages of trade may be admitted to aid in the con- 
struction of doubtful contracts. — Macotnber v. Parker, xiii. 
IBZ. 

6. A custom, beneficial to the community, will be favored 
by the courts, on the ground of public policy ; e. ^. a custom 
tending to introduce the use of beer. — Meldrum v. S^ioWy ix. 
446. 

6. The usage of a particular business will not bind a con- 
tracting party, unless either actual knowledge of it be pioved| 
or it is so general as to raise a presumption of knowledge. 
— Stevens v. Reeves j ix. 198. 

7. It was a rule in a factory in A. and some other neighbor- 
ing factories, that no operative should quit work without 
giving a fortnight's notice of his intention. One ignorant of 
this rule worked in the factory, without any agreement as to 
the term of service or price being paid by the yard for his 
work ; and left without giving notice. Held, he was not bound 
by the rule, nor liable to an action for thus leaving. — Ibid. 

8. Where the master of a coaster, who had chartered her 
upon shares, testified that the owners authorized him, if he 
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should leave the vessel, to give her up to the mate, that he 
did so, under a verbal contract with the mate to run her on 
the same terms as he had done, and the mate testified Chat he 
ran her accordingly as master, and that the owners ratified 
the agreement ; held, a usage at the port where the vessel 
belonged, to let such vessels to the master upon shares, might 
be given in evidence, to show the terms of the contract be- 
tween the owners and the new master, and to corroborate the 
witnesses. — Thofnpson v. Hamilton, xii. 426, 



1. Where the maker of a promissory note, indorsed for his 
accommodation by the payee, applied to the plaintiff in the 
state of New York to borrow money, and handed him the 
note and he discounted it, reserving more than legal interest 
in that state ; held, the transaction was a loan., not a sale, and 
the note, by the st. of New York, in force in 1827, was void 
for usury. — Van Sckaack v. Stdfford, xii. 665. 

2. In an action against the payee, held, the maker, being 
released by the defendant, was a competent witness to prove 
the usury. — Ibid. 

3. Taking interest for part of a year, computed on the prin- 
ciple that a year consists of three hundred and sixty days, or 
twelve months of thirty days each, is not usurious, provided 
the course is adopted bond fide, as an easy and practicable 
one, and not as a cover for usury. — Agricultural Bank v. 
Bisselly xii. 586. 

4. It is not usurious for banks to take the interest in ad- 
vance upon loans. — Ibid. 

6. If the payee or indorsee of a valid promissory note gives 
it up to the maker as part of the consideration of a new note, 
which is afterwards avoided for usury ; he may recover from 
the maker the amount of the first note. — Ramsdell v. Soule, 
xii. 126. 

6. And there is such a privity of contract between the indor- 
see and the maker, as will sustain an action for money had 
and received. — Ibid, 

7. The payee of the new note may maintain the action, 
though he indorsed it "without recourse " ; such indorsement 
not being a transfer of his legal interest in the first note. — 

md. 
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8. In an action upon a note, on which usurious interest had 
been taken and reserved, held, under st. 18^6, c. 27, the inter- 
est reserved was to be computed to the time of the verdict, 
and added to the principal ; that from this amount was to be 
deducted threefold the whole interest taken and reserved, com- 
puted as above, and judgment rendered for the plainliflF for 
the balance, with interest thereon from the verdict till the 
judgment. — Parker y, Biglowj xiv. 436. 

9. Where money was lent before repeal of the statute of 
usury, 1783, c. 55, and a note given for it with legal interest, 
but a verbal promise made to pay usurious interest ; held, the 
latter promise did not render the note void. — Butterfield v. 
Kidder^ viii. 612. 



1. Where a verdict is found on one of several counts, and 
is silent as to the others, and the judge's minutes show that/^* 
the evidence applied to the former alone ; the verdict will \^' 
amended, on the plaintiff's motion, by a finding for the defod- 
dant onlhe other counts. — Jones v. Kennedy^ xi. 125. ^ * 

2. A verdict in this court may be amended by the judge's 
notes, after error brought and joinder in error. -^ C/ar A: v. 
Lamb J viii. 415. 

3. Where three counts alleged a promise to the plaintiff as 
executor, and a fourth a promise to the testator, all for the 
same cause of action, and the defendant pleaded to the three 
first that the action did not accrue to the plaintiff within six 
years, and to the fourth that the action did not accrue to the 
testator within six years, and the jury found for the plaintiff 
upon the first issue, and were silent as to the other ; the plain- 
tiff was allowed, after error brought, to amend the verdict by 
the judge's notes, upon payment of costs. — Ibid, 

4. A special verdict cannot be amended by the judge,'# 
minutes but by mutual consent. With such consent it oiay 
be amended, it seems. — Walker v. Dewing j viii. 620. »i''^ 

6. Jf the jury agree upon a verdict during the adjonmmmt' 
of the court and separate by permission, and, on coming in, 
one of them dissents, judgment cannot be entered on the ver- 
dict. — Lawrence v. Stearns, xi. 501. 

6. In debt on bond, issues were joined on the pleas of non 
est factum, solvit ad diem, and solvit post diem^ and the ^^x.- 
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diet was that ^'tho defendant is not indebted to^lie plaintiflf." 
Held substantially defective, in not showing that the jury 
agreed upon any olle of the issues. — Coffi,n v. Jones^ xi. 45. 

7. Upon return of this verdict, the foreman stated that the 
jury were divided on the issue of non est factum, but were all 
agreed that if the bond was the defendant's deed, it had been 
paid. They then separated by permission, and before return- 
ing to affirm the verdict, one juror conversed about the case 
with the defendant's covmsel. Held, the verdict coutd not be 
amended, so as to conform to the above explailation. — Ibid. 

8. Where there §re several issues joined, the finding of part 
of which is decisive of the cause and renders the rest imma- 
terial, the jury may be discharged from finding a verdict 
upon the latter, whether the parties consent or not. — French 
V. Hanchettj xii. 16. 

9. Where a verdict is rendered for too large a sum, the 
excess, if ascertained, may be remitted, and judgment ren- 
dered for the balance ; but if the excess is uncertain and con- 
siderable in amount, a new trial will be granted. — • Lambert 

,v, Craigy xii. 199. 

* 

*.10. PlaintiflT brings an action for an injury sustained by the 
ovei^etting of the defendant's stage coachi The declaration 
alleged, that "he paid, for his passage in the coach from Al- 
bany to Boston, the sum of ten dollars, being the usual fare, 
and in consideration thereof the defendants undertook faith- 
fully and carefully to transport him from Albany to Boston." 
The proof was, that the plaintiff rode only a part of the 
route, from Worcester to Boston. Verdict for the plain tiflF. 
Held, the evidence did not sustain the verdict ,• neither the 
contract nor consideration alleged being proved. — Harris v. 
Rayner, viii. 541. 

11. Held, the evidence would warrant the jury in pre- 
suming a transportation for hire. — Ibid, 

12. A special verdict, intended to present the question of 
the construction of a devise, referred to it as contained in 
the will of A., mentioning the date of the will and probate, 
but not stating the devise. Held, the verdict was defective 
in substance. — Walker v. Dewing, viii. 520. 
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1. The provision ia sts. 1821, c. 110, 1822,, c. 104, that 
before an election, the qualifications of electors shall be proved 
and their names placed on an alphabetical list or register, is 
not to be regarded as prescribing a qualification in addition to 
the constitutional qualifications for voting, but only as a rea- 
sonable regulation of the mode of exercising the right of 
voting, which the legislature had authority to make. — Capen 
V. Foster, xii. 485. 

2. Persons of the requisite qualifications as to age and resi- 
dence, but who have been for two years exempted from 
taxation by town assessors, either by an omission to assess or 
abatement of the tax, as being incapacitated either by age, 
infirmity, or poverty to contribute to the public charges, are 
not entitled to vote for governor, lieutenant governor, senators, 
or representatives, under the third article of amendments to 
the constitution. — xi. 538. 

3. Under the constitutional provision, that " evdry member 
of the house of representatives shall be chosen by written 
votes," printed votes may lawfully be used in such election. 
— Henshaw v. Poster, ix. 3*12. 

4. Land may pass by the vote of a town, without any 
consideration, — Thomas v. Marshfield, x. 364, 



1. The statute of Gloucester (6 Ed, 1, c. 5,) giving an ac- 
, tion of waste against tenants for life, for recovery of the 

place wasted and treble damages, is in force in Massacba- 
setts; although modified in relation to tenants ia dower by 
our statutes. — Sackett v. Sackett, viii. 309. • 

2. Under st. 1785, c, 62, s, 3, two or more of several heirs 
and reversioners may bring this action against a devisee for 
life, the judgment being for a forfeiture of the land. — Ibid. 

3. Where waste is done upon land for recovery of which 
a, suit is pending, the treble damages provided by st. 1796, 
c. 75, s. 3, may be recovered in an action of debt. — Meed v. 
Davis, viii. 514. 

4. If the action is brought against one not a party to the 
other suit, it must be alleged that he knew of its pendetK^^ ^ 
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when the waste was done. The want of such averment is 
not cured by verdict, but ground for arrest of* judgment. — 
Ibid, 

5. A declaration, for cutting down and carrying away trees 
on land of which the plaintiff is lawful owner, and while he 
had a good and legal title thereto, without averring the pen- 
dency of any suit for the land, is bad. — Ibid, 



A. What constitutes a highway. 

B. Proceedings in the laying out of highways. 

C. Town ways ; how laid out ; and the rights and 

duties of towns and their officers in relation to 
them. 

D. Rights of land-owners in regard to the laying out 

of ways ; and their claims for damages. 

E. Liability of towns for injuries caused by defective 

roads. 

F. Turnpikes and bridges. 

G. Private ways. 



A. What constitutes a highway. 

If a way has been known and used as a highway for forty 
years, and during that time repaired by the town through 
which it passes ; this is suiEcient to constitute it a highway. 
— Reed v. Northfield, xiii. 94. 



B. Proceedings in the laying out of highways. 

1. A county commissioner is not disqualified for acting in 
the business of laying out and making a road, by the circum- 
stance that he is a taxable inhabitant of a town through 
which it is to pass. — Wilbraham v, Co, Commrs, of Hamp- 
deriy xi. 322. 
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2. Nor is a eommissioner disqualified to act upon the ques« 
tion of the common convenience and necessity of the road, 
by the fact that his brother and son are among the petitioners 
for it ; it not appearing that these persons have any other 
than a public interest in the matter. — Ibid. 

3. A highway having been laid out by the Court of Ses- 
sions and partly worked^ the commissioners of highways re- 
fused to tslke supervision of it before they were superseded 
by the county commissioners. Held, the latter were bound 
to take supervision of it and. either discontinue or finish it. -— 
Springfield v. Co, Commissioners of Hampden^ x. 69. 

4. This court will not prohibit the county commissioners 
from working a road, pending a petition for a certiorari on 
account of alleged errors in their prior doings. But after no- 
tice of such petition, they will proceed at their peril ; if the 
proceedings are adjudged erroneous, no tax can be legally laid 
for the expenses. — -4da77t5 Petitioners ^c, x. 273. 

6. Where a road is laid out in two towns, and, by reason of 
their neglecting to make it, the coiinty commissioners cause 
it to be made, and apportion the expense upon the towns, it 
is not only competent but necessary that the commissioners 
should ascertain and determine the boundary line between 
the towns, as incidental to a just and legal apportionment. — 
Ipsvnch, Petitioners, S/'c, xiii. 431. 

6. St. 1827, c. 77, s. 7, provides, that if the towns bound 
to make a road shall not complete it in the time and manner 
prescribed by the commissioners, the commissioners shall 
cause it to be completed, and, at the next regular meeting, 
shall order the expenses to be paid out of the county treasury, 
and notice to the towns so delinquent and of the part thereof 
which each town is to pay, and, if not paid, shall issue a war- 
rant of distress. Held, this provision is only directory, and 
if these proceedings cannot be had at the next regular meet- 
ing of the commissioners, or if they are quashed for irregu- 
larity, the commissioners may institute them afterwards.-— 
Ibid. 

7. Whether the commissioners of highways, having, upon 
application for a highway, laid out a part of the road prayed 
for and returned their doings to the Court of Sessions, might 
afterwards, without a new application, go on to lay out 
another part of it, qu. — Commonwealth v. West Boston 
Bridge, xiii. 196. 

8. Upon an application for a mandamus to commissioners 
of highways, commanding them to construct and finish a 
highway, alleged to have been insufficiently made, but which 

41 
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the commissioners had already accepted, as completed ; held, 
the mandamus would not lie, the commissioners having by 
law the right of judging as to the sufficiency of the road. — 
Rice V. Commissioners J 4*c., xiii. 226. 

9. Upon a petition to highway commissioners, representing 
that the limits of a highway between certain termini were 
undefined, that no perfect record of the same could be found, 
and that the road might be usefully altered, and praying the 
commissioners to view the same and make such permanent 
boundaries and alterations as they might deem expedient, 
the commissioners laid out the road by metes and bounds, 
declared it to be of common convenience and necessity, and 
established it as a common highway. Upon the exception, 
that they exceeded their jurisdiction, in laying out a new 
road f held, that if the word alterations was used in the peti- 
tion technically, as the substitution of one road for another^ 
the act of the commissioners was by implication of law an 
alteration, the part of the old road, superseded being impliedly 
discontinued ; and if the word was not used technically, there 
was no color for the objection, — Bliss v. Deerjield, xiii. 
102. 

10. A meeting of highway commissioners for the purpose 
of viewing the route of a highway was signed — "By order 
of the commissioners, A. B., chairman." - Held sufficient, 
though it did not appear that the notice was issued at a 
meeting of three or more of the commissioners. — Comm^m- 
wealth v. Berkshire) ^c, viii. 343. 

11. Upon a petition for the alteration of a ''county road," 
(so called, though in fact a town road,) or the location of a 
new road, between two other county roads, the commissioners 
laid out a new road between the termini. Held, the proceed- 
ings were not vitiated by the describing the new road as an 
alteration. — Ibid, 

12. Where the commissioners, after notice to all persons in- 
terested, viewed the route for a highway, and adjourned to a 
certain time and place for the purpose of locating the way, 
and assessing the damages to individuals ; held, it was not 
necessary to give notice of the time and place so appointed. 
— Ibid, 

13. Where a proposed road between two towns in one 
county will pass through another county, the highway com- 
missioners of the former may properly, before locating the 
road, take a bond from individuals that the part of the road 
lying in the latter shall be laid out by its commissioners, and 
if not, that it shall be made, and kept open and in repair.—' 
Freetown v. Bristol Co. Comimss-ioucrs^ \x, 46. 
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14 Where the commissioners of the county of B. located 
such a road by courses and distances from the town of T. 
" to a notched oak tree standing in the line of B. and P. coun- 
ties, thence passing in the county of P. four and a half miles 
to a sycamore tree in the line of B. and P. counties," and 
thence by courses and distances to the town of N, ,* held, the 
location was sufficient, although the trees were not public 
places; because, when the road should' be made through the 
county of R, it would run from town to town. — Ibid. 

16. Where a road, required by the public convenience and 
necessity, has been laid out and made, the court will not grant 
a certiorari upon the petition of a town through which it 
passes, but which does' not own the soil, on the ground that 
the proceedings of the highway commissioners were not re- 
turned to the regular meeting of the county commissioners 
next after performance of the services ,• although, if the writ 
were issued, the proceedings might be quashed for this cause. 
—Jbid. 

16. 'A notice by highway commissioners, to all persons in- 
terested, of the time and place appointed for viewing a road 
prayed for, published in a newspaper printed within the 
county, is a legal notice. — Ibid, 

17. County commissioners may draw a warrant upon the 
county treas(urer for the costs of a road at other times than 
their regular sessions ; and therefore a demand for such war- 
rant may be legally made at other times. — Hull v. Berk- 
shire, ix. 663. 

18. If the verdict of a jury, altering the location made 
by the commissioners, specify the termini and the courses and 
distances, so that the actual location can be readily deter- 
mined, it is Isufficiently certain, — Merrill v, Berkshire, xi. 
269. 

19. The verdict need not name the owners over whose land 
the way is located ; because the jury have authority to locate 
it only over the land of the petitioners for a jury. — - Ibid. 

20. If the commissioners have decided that common con- 
venience requires a road, the jury cannot determine that there 
shall be none. — Ibid. 

21. The general course and terminations of the road are for 
the commissioners to settle. The jury are to make only such 
slight alterations as will improve it, or diminish the burden 
which it imposes on corporations or individuals. — Ibid. 

22. Where the jury alter the course of the highway, they 
may of necessity assess the damages for such alteration. — 
Ibid. 
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C. Town ways; how laid out; and t)ie rights and 
duties of towns and their officers in relation to 
them. 

1. There is a palpable distinction between a public high- 
way or county road, and a town Or private way, in regard to 
the manner of laying them out. As to the former, there 
must be an adjudication that they are of public convenience 
and necessity, to justify the appropriation of any man's land 
to such a use. As to the. latter, no such adjudication is required. 
— Jones V. Andoverj ix. 154. 

2. A warrant for a town meeting, signed by four of the five 
selectmen in a town, contained an article ''to see if the town 
will accept of a road, laid out by the selectmen as follows," 
giving a particular description of it. This warrant was re- 
corded in the town records. Held, 1. The warrant was a 
sufficient report of the selectmen ; 2. That a majority of the 
selectmen might lay out the road, and therefore the warrant 
was legally and sufficiently signed ; 3. That the laying out 
was sufficiently proved. —^ Ibid. 146. 

3. A town vote, to accept a road laid out by the selectmen 
" provided the expense do not exceed $500," is a valid ac- 
ceptance ; and, the cost nol exceeding that sum, binds the 
town to keep it in repair. — Ibid. 

4. The mayor and aldermen of Boston are empowered to 
lay out or alter streets '* whenever in their opinion the safety 
or convenience of the inhabitants shall require it." Held, 
this is a judicial power, and the proceedings may therefore be 
removed by certiorari. — Parks v. Boston, viii. 218. 

5. Where the mayor and aldermen adjudge that the laying 
out or altering of a street is required by public safety and con- 
venience, the proceedings are not rendered void by their 
taking a bond from an individual to contribute towards the 
expense, unless the proceedings were founded upon such 
bond, arid the adjudication, though colorably for the benefit 
of the city, is in reality for that of the individual. — Ibid. ; 
Jones V. Andover, ix. 146. 

6. Towns are bound by st 1786, c. 81, to provide against 
obstructions and defects in highways caused by snow, and 
the powers and duties of a surveyor are the same in regard 
to this kind of defect as to any other. — Loker v. Brookline, 
xiii. 343. 

7. When a town neglects to provide for the repair of its 
roads, the surveyor must pursue the course for that purpose. 
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marked out in the statute ; but l^e can never, by virtue of his 
office, bind the town by a contract to pay for s/ervices either 
of himself .or of other persons. — IHd. 

8. The above st\ {s. 4,) provides, that when the sum ap- 
propriated and assessed for repair of the highways in the limits 
of any particular surveyor shall be insufficient for that pur- 
pose, it shall be lawful for him " with the consent of the 
selectmen " to make additional expenditures, to be repaid out 
of the town treasury. Held, a ratification by the selectmen, 
after the expenditures had been made, would bind the town 
to repay the surveyor, — Emerson v. Newbury, xiii. 377. 



D. Rights of land-owners in regard to the laying out 
of ways ; and their claims for damages. 

.1. A town, bound to maintain a highway, does not own 
the soil over which it passes, and therefore cannot claim 
damages, under an act which, provides damages for all owners 
of land through which a certain canal is constructed.— ^ilfi//- 
bury V Blackstone, 4^c*, viii. 473. 

2. Towns or individuals, whose interests. may be affected by 
the opening of a new road, ought not to lie by and withhold 
their objections until great expense has been incurred, and 
then apply to this court to rip up the whole proceedings. — 
Freetown v. Bristol Co. Commissioners^ ix. 51. 

3. Where several parties, aggrieved by the laying out of a 
highway,, join in a petition for a jury, the verdict is in elSfect 
several distinct verdicts on the several rights of the parties, 
and the Court of Common Pleas may accept and affirm the 
verdict as to one petitioner, and set it aside as to another ; and 
in such case the county commissioners are bound to grant the 
latter a new jury. -^Anthony v. Co, Commissioners, 4^c., xiv. 
189. 

4. If a party to the proceedings of county commissioners 
in laying out a highway has notice that one of them is inter- 
ested, but does not except to his acting until after the way is 
established ; this is a waiver of the objection. — Ipswich v. 
Co. Com/missioners of Essex, x. 519. 

6. If the interest consists in his owning land in the town 
through which the road passes, for which he has been taxed ; 
this is implied notice to the town. — Ibid, 

6. Commissioners located a road over land owned by hus- 
band and wife in right of the latter, assessed damages, and 
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ordered them to be paid to the husband, who without their 
knowledge had previously died. On application for a manda- 
mus, to show cause why an order should not issue to the 
county treasurer to pay over the damages to the widow, it was 
suggested that the location might have been made in the 
husband's life time. Ordered by the court, that notice of such 
application be given to his administrator, to appear and show 
cause against the widow's claim. — Kent v. Co. ComnUs- 
sioners of Essex, x. 521. 

7. Where county commissioners lay out a road through a 
town, and a party aggrieved by their location of the way or 
assessment of damages obtains a trial by jury ; a deputy- 
sheriff who is an inhabitant of such town cannot summon the 
jury or preside at the trial, being interested. — Merrill v. 
Berkshire, xi. 269. 

8. An agreement by one of the commissioners, unauthor- 
ized by the rest, to waive this objection does not bind the 
county. — Ibid. 

9. But if the agent of the county, knowing the facts, pro- 
ceed in the trial ; this is a waiver by the county. — Ibid. 

10. One tenant in common cannot bind the others, by an 
agreement with the county commissioners, relative to the 
location of a road over the common land, or the assessment of 
damages. — Ibid. 

11. Tenants in common of land over which a highway is 
laid out must join in an application for a jury. — Ibid. 

12. A writ of certiorari was granted to the Court of Ses- 
sions on application of a turnpike corporation, because the 
court, without notice to the corporation, had issued a warrant 
for impannelling a jury to assess the damages sustained by an 
individual by the location of the turnpike over his land ; but 
pending the petition for the certiorari, the corporation, in order 
that they might enter upon the land and make their road 
within the time prescribed by their charter, paid the damages 
assessed by the jury. Held, this was not a voluntary pay- 
ment, and the certiorari should not be quashed as having 
issued improvidently. — Commonwealth v. Hall, viii. 440, 
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E. Liability of towns for injuries caused by defective 
roads. 

1. The liability of a town for injuries occasioned by a de- 
fect in the highway commences with the opening of the road 
for public travel. — Bliss v. Deerfield, xiii. 102. 

2. To prove such opening, and the acceptance and adoption 
of the road as a highway, the plaintiff may show that it has 
been paid for by order of the commissioners, and in fact trav- 
elled since they left it as completed ; and their certificate to 
the county commissioners, that a certain sum was due to a 
certain person for his services in making the road, is compe- 
tent evidence on this point. — Ibid. 

3. In such action, it is no defence for the town that the 
defect existed in the highway when the commissioners left it. 
— Ibid. 

4. It is not conclusive for the plaintiff to show that the way 
has been used as a town-way. The defendants may prove 
that it was never laid out and accepted by the town. —^ Jones 
V. Andover, ix. 146. 

6. Where a defect in a highway is notorious, and so long 
continued, that the town officers must with reasonable care 
be informed of it; no other notice is necessary to charge the 
town for any injury arising from it. — Reed v. Northfield^ xiii. 
94. 

6. Previous knowledge of the defect on the part of the per- 
son injured is not conclusive proof of negligence. — Ibid. 

7. He may recover of the town, though he is himself an 
inhabitant, and did not communicate his knowledge of the 
defect to the town. — Ibid. 

8. In an action upon st. 1786, c. 81, to recover double dam- 
ages for an injury caused by a defect in a highway ; the 
declaration need not conclude contra formam statuti, nor ex- 
pressly claim double damages. — Ibid. ; Clark v. Worthing- 
ton, xii. 571. 

9. In pursuance of authority from the legislature, a canal 
was so located as to include a county road, and was partly 
made, but afterwards, during a suspension of labor on the 
canal, a surveyor of highways in the town where the road lay, 
made the road passable, but not safe. Held, the road had 
been discontinued, and the town was not liable to one injured 
by reason of a defect in it. — Tinker v. Russell, xiv. 279. 
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10. The provision in st. 1825, c. 171, s. 4, that commission- 
ers of highways shall cause all roads located by them to be 
constructed and finished to their acceptance, was not intended 
to affect the liability of towns under sL 1786, c, 81, s. 7, for 
injuries occasioned by defects in highways, nor in any event 
to make counties responsible. — Bliss v. Deerjield, xiii. 102. 

11. This acceptance is not the acceptance of the highway, 
or the act which opens it for public use, but the construction 
of the road. — Ibid. 



F. Turnpikes and bridges. 

1. Although a turnpike corporation has only an easement in 
the land over which the road passes, yet it may use the land 
in any way necessary for the fair enjoyment of its franchise. 
Thus it may erect a house for the toll-gatherer, dig a cellar 
and well, and cut down trees, for the accommodation of the 
house. — Tucker v. Tower, ix. 109. 

2. St. 1825, c. 171, did not authorise commissioners of 
highways to lay out a highway longitudinally over a turnpike. 
— West Boston Bridge v. Co. Commissioners of Middle- 
sex, X. 270. 

3. In an action against a turnpike corporation for damage, 
done to merchandise through the insufficiency of a bridge 
which was more than fifty feet long between the abutments, 
the driver of the wagon, which weighed more than forty-five 
hundreds, testified, that he did not inform any toll-gatherer of 
such weight ; that he often drove loaded wagons over the 
road, which usually weighed more than forty-five hundreds, 
but, not being inquired of, did not inform any toll-gatherer of 
the fact. Held, the jury from this evidence could not infer 
the consent of a toll-gatherer to his passing the bridge, as re- 
quired by st, 1813, c. 160, s. 4, in order to make the corpora- 
tion liable for damages. — Pomeroy v. Fifth Mass. Turnpike 
Corporation, x. 35. 

4. Where an act, creating a corporation to build a bridge, 
and allowing three years for its ciompletion, prescribed that it 
should be built with a draw and piers, arid the corporation 
built the bridge, and took toll for more than a yqar without 
building any piers ; held, they were liable to indictment for 
such neglect, though the three years had not expired. — Comr 
m,onwealth v. Newburyport Bridge, ix. 142. 
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G. Private ways. 

* 

1. In trespass "qu. claus. freg.," the defendant may plead,, 
that he is owner of an adjoining close, and has, as appurtenant, 
a right to pass in all directions over the plaintiffs close. — 
Emerson v. Wiley, x. 310. 

2. Land was given "for the use of a parish for highways 
&c., and also to accommodate the neighbors that live border- 
ing on said land for their more convenient coming at and im- 
proving their own lands and buildings ; to remain unfenced 
forever ; never to be disposed of to any other use^ withput 
the consent of every freeholder in the parish;'' and the parish 
granted land " bounded all round by the land given to the 
parish for particular uses as may appear by the records " &c. 
Held, this was not mere description, but an implied covenant 
that the common land should remain open, unless it should 
be enclosed with the consent of every freeholder in the parish. 
— Ibid. 

3. In trespass against such grantee for passing over the 
common land, the burden of proof is on the plaintiff to show 
an enclosure with such consent. — Ibid, 

4. A right of way is not lost by noti-user for less than 
twenty years. — lUd, 

6. If a man grants a way to another over his land, desig- 
nating the course of it between certain termini, the grantee 
has no right to deviate frpm the course designated, although 
the way may become impassable by being overflowed or 
otherwise. — Miller v. Bristol, xii. 553. 

6. But where one has a right of way over another's land 
which is undefined, and the owner of the land obstructs the 
way in uSe, the former may pass over another part of the 
land. — Farnum v. Piatt, viii. 339. 

7. The plaintiff declares against the defendant, for erecting 
a building on a strip of land, "which ought forever to remaia 
open for the accommodation of the estates of the parties." 
A deed of such strip is shown, which reserves to, the parties 
the privilege of passing over it " for the sole purpose of re- 
pairing either of said estates ; " but there is no averment that 
the plaintiff had been prevented from repairing his estate, and 
no evidence that he intended to repair, or had notified the 
defendant of any such intention. . Held, the plaintiff was 
rightly nonsuited. — Hill v. Haskins, viii. 83. 

8. The declaration alleged an obstruction of a triangular 
strip of land " which ought forever to remain open for tWe 
accommodation of the adjoining estates of the parties," but 

42 ^ 
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the evidence showed an easement in a strip in the form of a 
parallelogram. Held, the plaintiff should have leave to amend. 
— Ibid. 



Wiilip 1E»U(U Ut* 



^y act of desertion on the part of a tenant at will, or any 
ac( of either landlord or tenant, clearly inconsistent with the 
cohtinuance of the estate, amounts in law to evidence of a 
determination, and puts an end to the tenancy. — Chandler 
V. ThvTSton^ X. 209. 
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A. Attendance of a witness ; how compelled. 

B. Competency and incompetency of a witness. 

C. Examination of a witness ; and herein of his 

privileges to the answering of questions and 
production of papers. 

D. How a witness may be objected to, discredited, or 

confirmed. 



A, Attendance of a witness ; how compelled. 

Where a person was held in prison on a capital indictment, 
and at the first term of this court next succeding the return 
of the indictment, it appeared that a material witness for the 
government, duly recognised, had fraudulently avoided in 
order to prevent a trial ; an attachment was issued against 
him, returnable at the next term, and the indictment was 
continued and the prisoner remanded, although it did not 
appear that he had any agency in procuring the absence of 
the witness. — Commonwealth v. Carter y xi. 277. 
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B. Competency and incompetency of a witness. 

a. In regard to interest. 

1. An interest to disqualify a witness must be a present 
vested interest, not uncertain and contingent. And wherQ 
the interest is of a doubtful nature, the objection goes to the^ 
credit, and not to the competency, of the witness. — Hawes 
V. Humphrey, ix. 357. 

2. In an action between parties claiming respectively under 
a prior warranty deed, and a subsequent deed, first recorded^ 
without covenants; the grantor, who had a good original 
title, is a competent witness to prove that the latter purchaser 
had notice of the former deed. — Adams v. Cuddy, xiii. 460. 

3. Where a note is made by A. to B., and indorsed by C, 
in a suit by B. against C. as a promisor, the declarations and 
admissions of A. are not admissible against the defendant, 
since A. would be a competent witness. — Baker v. Briggs, 
viii. 122. 

4. In an action for use and occupation by a mortgagor, the 
mortgagee is a competent witness to prove that he entered 
for condition broken, and leased the land to the defendant, 
and that the mortgage has been foreclosed. — - Plym/pUm v. 
Moore, xiii. 191. 

5. A receiptor for goods attached and valued in the receipt 
is a competent witness in the suit, if an amount of money 
have been put into his hands, fully sufficient to indemnify 
him for all possible liability. — Allen v Hawk^xm, 79. 

6. Where a debtor assigns property to his creditor in pay- 
ment of the debt, with a covenant of general warranty, and 
it is afterwards attached by another creditor ; in a suit between 
the two creditors, the debtor is a competent witness for the 
former. — Prince v. Shepard, ix. 176. 

7. In an action by an indorsee against W. on two pro- 
missory notes, one made by W. and indorsed by J. and the 
other made by J. and indorsed by W., it appeared that after 
the making but before maturity of the notes, J. had failed in 
business, assigned his property for benefit of creditors, and 
was thereupon released by W. from all liabilities to him. 
Held, J. was a competent witness for the plaintiff*, not 
being interested in the event of the suit, since he would still 
be liable to the plaintiff, whether the latter recove|»d against 
W. or not, and the judgment in this suit would be no evi- 
dence in an action against J. — Eastman v. Winship, xiv. 
44. ' 
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8. In a suit by the holder against an indorser of a bill, a 
subsequent indorser is not a competent witness for the plain- 
tiff, unless released by him. — Talbot v. Clark, viii. 51. 

9. A person authorized by the plaintiff to receive from the 
defendant the debt sued for, and who has receipted for it, is 
incompetent from interest to prove that nothing was paid 
him. Nor is his testimony admissible as that of an agent. — 
Puller V. Wheelockf x. 135. 

10. In an action against an officer for taking goods, claimed 
by the plaintiff, under several writs of mesne process against 
another person, and which have been sold on the writ by 
the creditors' direction ; an attaching creditor who has discon- 
tinued his suit is not a competent witness for the defendant ; 
because, if he prevails, the expenses will be charged upon the 
proceeds of the property ; but if not, they fall upon the par- 
ties who ordered the sale. — Boyden v. Moore, xi. 362. 

11. Where a sale of chattels is made by A., and he receives 
a note for the price and negotiates or receives payment of it, 
and the chattels are afterwards attached as his ; in an action 
by the purchaser against the officer, A. is not a competent 
witness to prove that the sale was fraudulent. — Bailey v. 
Foster, ix. 139. 

12. Otherwise, if it be doubtful whether the note is negoti- 
able or has been negotiated. — Ibid, 

13. Where an action is brought against a town, the town 
vote not to defend it, and the selectmen still do defend it ; 
the latter are bound to indemnify the town from the costs, and 
therefore are not competent witnesses. — Emerson v. New- 
bury, xiii. 377. 

14. If a witness offered by the plaintiff has become inter- 
ested in the event of the suit, by a bond fide contract with the 
defendant, made in the regular course of business, and without 
any intention, on the part of the defendant or the witness, to 
deprive the plaintiff of his testimony ; the witness is incom- 
petent, although he acquired an interest after the plaintiff be- 
came entitled to his testimony. — Eastman v. Winship, xiv. 
44. 

15. If a witness states, that whatever is recovered by the 
plaintiff will go to discharge a debt incurred by the plaintiff 
for the witness ; he is incompetent to testify for the plaintiff. 
— Wood V. Braynard, ix. 322. 

16. An inhabitant of a town is not rendered by st. 1792, 
c. 32, a competent witness, to prove a way by non-existing 
grant or prescription for all the inhabitants ; the statute ap- 
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plying only to corporate rights, which this is not. — Odiorne 
V. Wade^ viii. 518. 

b. As a party to the suit, 

17. It is an inflexible rule of evidence that parties of record, 
whether in civil actions or criminal prosecutions, are not ad- 
missible as witnesses. — Com/monwealth v. Marsh Sf aL^ x. 
67. 

18. A party may prove by his own affidavit the loss of 
a writing, for the purpose of introducing evidence of its con- 
tents. — Donelson v. Taylor, viii. 390. ' 

19. Whether the loss is sufficiently proved to authorize 
such evidence of the contents, is a question for the court. — 
Ibid. 

20. In an actioh of trespass against two, who severally 
plead not guilty, it is discretionary with the court to order one 
tried before the other, that he may be used as a witness if ac- 
quitted. — Sawyer v. Merrill, x. 16. 

21. Where two were jointly indicted for uttering a forged 
note, and the trial of one was postponed ; held, he could not 
be called as a witness for the other. — Commonwealth v. 
Marsh, x. 67. 

22. One of two defendants, in an action on contract, who 
has been defaulted, is not a competent witness against the 
other, without the consent of the latter. — Columbian Man, 
Co. V. Dutch, xiii. 125. 

c. On grounds of policy. 

23. A widow may testify to facts, occurring during the mar- 
riage, to which the husband would have been incompetent to 
testify. — Coffin v. Jones, xiii. 441. 

24. The testimony of a juror, who tried the cause, is ad- 
missible upon the hearing of a petition for review. — Ferrill 
V. Simpson, viii. 359. 



C. Examination of a witness ; and herein his privilege 
as to the answering of questions and production 
of papers. 

1. A witness is not excused from answering any pertinent 
question, merely because an answer may injuriously affect his 
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pecuniary interest, provided it subjects him to no criminal 
prosecution, and no penalty or forfeiture. — Bull v. Lovelandj 
X. 9. • 

2. Nor can a witness be excused on such ground from pro- 
ducing a paper in his possession upon a subpoena duces tecum. 
— Ibid. 

3. If the production is refused on any other ground, the 
court, and not the witness, is to judge of its legality and 
reasonableness* — Ibid. 

4. In an action upon a promissory note, a witness, summoned 
by the plaintiff to produce the note, testified that the defen^ 
dant, a mechanic, assigned his property to the witness, a 
creditor, and that the plaintiff and the other creditors put 
their demands, including the note, into the witness's hands 
for collection, agreeing that he might furnish stock to the 
defendant to work' up for the benefit of the creditors, and 
that the proceeds of all the property should be first applied to 
the repayment of these advances, and the balance to the 
debts ; and that a large sum was due the witness for the ad- 
vances. Held, he was not bound to produce the note. — 
Ibid. 

5. Where a witness is examined respecting an jrrelevzmt 
matter by both parties without objection ; one party cannot 
afterwards object to a further examination of the witness upon 
the same subject — Yowig v. Mason, viii. 551. 

6. A party, calling a witness interested against him, cannot 
confine the cross-examination to points in which the witness 
has no interest. — ^ Merrill v. Berkshire, xi. 269. 



D. How a witness may be objected to, discredited or 
confirmed. 

1. Where one is called to prove the loss of a paper, who 
is interested in the suit, his interest being known to the ad- 
verse party, no objection can be made on account of such 
interest, unless it be made before the witness is sworn and ex- 
amined. — Dojielson v. Taylor, viii. 390. 

3. The record 'of conviction of a witness in another state 
is admissible to affect his credit. — Commonwealth v. Knapp, 
ix. 496. 

3. Where a witness, upon cross-examination, contradicts a 
deposition previously given by him in the cause, the party 
who offers him cannot produce other testimony as to his gen- 
eral character for truth. — Russell v. Coffin^ viii. 143. 
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WixiU 

A. Writ of attachment. 

B. Writ of protection. 



A. Writ of attachment. 

1. If a writ is made returnable to the Court of Common 
Pleas on a day subsequent to the one fixed by law for the 
sitting of the court, and the action is entered and defaulted; no 
judgment can be rendered upon the writ in its original form, 
nor can it be amended by inserting the proper return day. — 
Bell V. Austirij xiii. 90. ^ 

2. An officer holding a writ of attachment, by direction, 
but not in presence, of the creditor's attorney, altered the date 
and return-day. Held, the alteration avoided the attachment, 
so as to give precedence to that made by him upon a subse- 
quent writ. — Clarke v. Lyman, x. 45. 

3. The defendant was described, in the writ, as '^ late of 
Boston, &c., now of Lexington in Kentucky," and the service 
was by an attachment of real estate and leaving a summons 
with his agent. Held an insufficient service, inasmuch as it 
appeared that the defendant had been an inhabitant of this 
state. — Peck v. Warren, viii. 163. 

4. SL 1784, c. 28, provides that original writs shall be in- 
dorsed by the plaintiff with his ** christian and surname," or 
by his attorney. Held, the names need not be written in full, 
but only in such way as woPuld bind the party in a contract. 
— Clark V. Paine, xi. 66. 

6. Thus an attorney may indorse with his surname and only 
the initials of his christian name. — Ibid. 

6. But a writ indorsed " A. B. by attorney," is not duly 
indorsed. — Bobbins v. Hill Sf tr,, xii. 569 

7. The indorsement of a writ thus, '* A. B. by his attorney 
0. D." binds the attorney as indorser. — Chapman v. Phillips, 
viii. 25. 

8. The indorser of a writ is not liable for costs to a sup- 
posed trustee who is discharged. — Ibid. 
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^ B. Writ of protection. 

An action, standing for trial at a nisi prius term of this 
court, was continued for the purpose of procuring evidence, 
and at the following law term the plaintiff obtained from the 
clerk a writ of protection. Being afterwards taken on an exe- 
cution, and a habeas corpus granted, he made affidavit that he 
was employed about the action, and that he hoped the facts 
would be agreed on, so as to present to the court a question of 
law, for a speedy decision. The court had not promulgated 
that no jury trials would take place during the law term. 
Held, the plaintiff should be discharged, and protected a rea- 
sonable period from the time of such discharge. — Common- 
wealth V. Huggefordf ix, 257. 
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in chancery 



231, 261 

when presumed 136 

of chattels 372, 374, 277 

Demand 44, 45, 157, 303, 368, 303, 

310 

after 178, 179, 332, 



354 

Departure in pleading 245 

Dei>osilory '" 

costs for B^ 

Deputy SherilT 326 

Uescrijiliuuof land attached 19 

conveyed 77, 79 

party 77 

chattels 278 

id legacy 



99, 255 



D 



elK 



ot record 



D roptory s 
Discharge 

of ortgage 
D M.1 I er 
D I 

Discovery, bill for, 



245 

48 



134 

327 



55, 57 

. 382, 397 

Diasulutioti, of corporation 90 

parish Ulc. 226 

partnership 233, 



Distress 
Divorce 
Dock 

Doniicil of VI 
Donatio cuus 



395 



Doors 




19 


Evidence of fraud 


83,274 


Dormant partner 


5S1 


234, 335 


foreign rules of 


166 


Double tlnmages 


337 


340, 337 


in case of insurance 


168 


pleading 




344, 249 


E\Ein)ination of witness 


333 


Doves 




184 


Exceptions, see Nev> Trial. 7, 196 


Dower 


118 


155, 293 


costs upon 


98 


in equity of redempt 


on 310 


to probate decree 


366 


Duplicity 




24S 


in the trustee process 


SI 9 


Duties 


17, 28, 316 


Excessive damages 


98,316 


Dwelling-house 19 


121 


201,300 


Exdiange, race of, 
Excuse, plea of, 


98 
46 


E. 






Execution, seo Officer. 


ISS 


Earnings of apprent 


ce 


200 
395 


against wife 
Executors 8lc. 


159 
1ST 


Easement 




131 


ijondof 


43,44 


conveyance of 




79 


convey an ee liy 


66 


extinguishment 




36S 


Ex post facto 
Extinguishment, of incum 


63 


lease 




283 




Ejectment 




365 




96, 97 


Election 19,62,88, 


109, 


120, 149, 




191, 968 






245, 399 


mortgage 


307, 310 



Eleemosynary corporation 89 

Emblements 133 

English statute 399 

Enlistment 301, 302 

Enrolment of ship 395 

Entire contract 73, 75 

Entry, by mortgagee, 906, 313 

disseizee, 3S3 

reversioner 393 

landlord 300 

Equity, of redemption, 309, 210, 

SI 3, 303 

sale of 910, 312, 931, 323 

and law S98 

Escape 123 

Escheat 5 

Escrow 305 

Estate in fee 78, 102 

for life 78, 269, 304 

tail 369 

at will 330 

Estoppel 122, 223 

by pleading 121 

conveyance 85, 347 

warranty 105 

settlement of account 106,139 

payment 118 

petition 127 

of executor 199, 140 

of mortgagee 206 

by declaration 269 

392 



Factor, see PrtfK^o/ and ^ent. 61 

Failure, of consideration 33, 39, 

40 

Felony 168, 190 

Feme covert, see Hmhand ^e. 

Settlemtnt 

deed to 77 

Fence 148, 151, 393 

Fines 202, 991 

Fire, insurance against 170 

Fishery 148 

action concerning 4 

free and several 131 

Flowage 204, 989 

Forcible entry 300 

Foreclosure 17, 208, SIS, 381 

Foreigu bills 31 

contracts 74 

attachment 49 

see Trustee Proets*. 

rules of evidence 166 

judgment 179 

limitation 193 

Forfeiture 60, 105, 108, 150, 283 

Forgery MS 

Form of conveyance 76 

Fraud, see Jtngmnent. 4, 53, 56, 

64, 65, 247 

of executor 146 

interest in case of ITS 

effect of upon limitation 194 

Frauds, statute of, 69, 290 

Fraudulent conveyance 88, 156, 

310, 3T4, SOT 

contract 159 

judgment ^* 



344 



INDEX. 



Free and several fishery 131 


Freight 


S8d 


G. 




Gaol limits 


122 


General, issue, proof 


under, 213, 




267 


relief 


56 


performance 


145 


field 


151 


average 
Goods sold &c. 


287 


16, ISO, 255 


and efifects 


307 


Grand jury 


168, 188, 258 


Grant 


76 


Guaranty 


151, 291 


consideration of 


33 


of rent 


186 



by agent 261, 268, 269, 310 

Guardian 44, 151, 153, 154, 196, 

200, 207, 265, 291, 296, 299, 306 

Guest 26 



H. 

Habeas Corpus 
Handwriting 
Hearsay 
Heir 

infancy of 

and executor 

suit by 
Herrings 
Highway, repair of, 

location 
' overflowed 

tax for 
Holidays 
Hopkins fund 
Husband &c. 

alien 

suit by 

settlement of 

damages to 

testimony of 
Hypothecation 

L 

Ignorance of law and fact 
Illegal contract 

voyage 
Illicit trade 
Immaterial issue 
Implied, assumpsit 17, 63, 

consideration 
legacy 
repeal 
Impounding 



136, 154, 336 

82 

131 

151, 155 

122 

144,211 

267, 289, 300 

149 

161, 259 

181 

203 

295 

38 

58 

155 

5 

30 

251 

325 

333 

213 



184 

66, 276 

176 

171 

157 

86, 187 

207 

32 

113 

290 

160 



Imprisonment for debt 41, 136, 159 

Improvements, dower in, 119 

by mortgagee 209 

tenant in commoa 230 

disseisor 268 

Improvident writ ' 326 

Incapacity 66, 153 

Income, taxation for, 294 

Incumbrance, what, 79 

notice of 220 

Indemnity to ofiicer 22 

bond of 45 

contract 67, 223, 291, 298 

Indictment 160, 290, 291 

Indorsee, suit by 14 

of outlawed note 196 

Indorser, when a witness, 41, 332 

against maker 67 

suit against 180 

Indorsement 10, 11, 84, 152 

of writ 281, 385 

Inducemept in pleading 243, 247 

Infant, see Parent ana Child. 164 

Master and Servant, 

Cruardian. 

deed to 77 

soldier 202 

suit by 240 

Information 164, 289 

Injunction 56 

Inn-keeper 26 

Insimul computassent 70 

Insolvency 159, 165 

Insolvent estate 123, 243, 242, 272, 

291 
Instalment 
Instantaneous seisin 
Instructions to jury 
Insurance 



company 
Intent in deed 

will 

to deviate 

of act 

payment 
Interest 



71 

192 

217 

167 

152, 177 

76,83 

112 

176 

210 

235, 236 

58, 178, 297 



on money had and received 13 

to executors 147 

compound 147 

on covenant broken 96 

in trustee process 98 

against sheriff 122, 233 

to guardian 153 

after demand 232 

to partner 233 

by agent 263 

in replevin 270 

advance 292 



INDEX. 
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rogatories, for deposition 

98, 99 
in Probate Court 146, 147, 

265 

Intervening damages, what, 188 

costs 368 

Innuendo 189 

Investment, by executor 145 

Issue 247 

in law 6, 7 

immaterial 157, 245, 318 

erroneous 219 

joinder of 245 

in real action 267 

J. 

Jettison 288 

Jewelry 162 

Joinder of parties 5, 15, 16, 179, 

214, 259, 297, 833 

issue 7 

counts 70, 142, 240 

Joint and several 44, 45, 46, 72, 

262, 268, 296 

contract 66 

ownership 76, 168, 271 

costs 94 

executors 138 

note 195 

possession 308 

verdict 325 

Joint-tenants 1 10 

Judge, advocate 202 

Judgment 179 

delay of 11 

of another state 254 

(Evidence G. 9.) 

4e bonis testatoris 142 

propriis 144 

when a bar 229, 301 

in real action 267, 302 

for costs 267, 268 

when evidence 331 

in trustee process 314 

Judicial power 324 

Jurisdiction 106, 137, 155, 166, 

203, 240, 242, 291 

Juror, a witness, 333 

Jury, (see New Trials verdict,) 181 

instructions to 173,174 

trial 312, 313 

summoning of 326 

disagreement 317 

Justice of the peace 24, 184, 291 



Keeper 



K. 



20, 22, 228 



44 



L. 

Land, of corporation, 86 

Landing-place 258 

Landlord and tenant, 300 

see Lease, 
Larceny 184, 190, 248 

Latent ambiguity 80 

Law and fact 188, 184, 216, 217, 

247 

Lease 185, 238 

by auction 2B 

mortgagee 212 

Leasehold mortgage 207 

Legacy, see Devise. 

suit for 44 

to wife 159 

Letters of administration 187 

Letting and hiring 37 

Levy on land 187 

Libel and slander 188 

License 190, 247 

Lien 191, 214, 275, 277 

by attachment 22, 228 

of insurance company 177 
agent 263, 264 

for taxes 294 

duties of mechanics 191, 315 
Life estate 78, 105, 269, 308 

Limitation 198 

against executors &c. 142, 817 
upon notes 85 

in Chancery 56 

void 114, 269 

in the trustee process . 311 
Limited partnership 231 

Loan 316 

Local law 166 

usage 174 

action 184 

Lord's day 197 

Loss, see Insurance. 
Lost, deed, relief for, 57 

delivery of 126 

papers 181, 184 

Lottery 66, 273 

Low water mark 366, 283 



M. 

Magistrate, who is^ 
Maintenance 
Major-general 
Majority 
Malice, what, 

evidence of 
Malicious prosecution 



82,99 
197 
202 
324 
197 
^00 
197 



Mandamus 181, 198, 831, 826 

Manufacturing corporation 85, 86, 

87, 90, 94, 394 
Market te^\]Aa\\Q\i& 



346 



INDEX. 



Marriage 155, 337 

Master in Chancery 57 

of ship 341, 386 

insurance by 167 

and servant 300 

Mechanic's lien 191 

Members, of corporation 86, 94 

Memorandum US, 34, S9 

when evidence 138 

Merchants' accounts 194, 195 

Merger, of parol contract, 70 

mortgage 307, 313 

trust 385 

Mesne profits 303 

Metes and bounds 78, 187, 156, 

330 

Militia 301 

Mill 308 

in common 54, 396 

deed of 79 

and fishery 150 

partition of 339 

Minister, see Parish. 338 

Ministerial officer 333 

Minor, see Infant. 

Misconduct of jury 318 

Misdemeanor 163, 163 

Minutes of judge 317 

Misjoinder 340, 387 

Misnomer 11 

Misrepresentation 36, 174 

Mistake, in deed, ISO 

Mixture of goods, 18 

Molliter manus imposuit 346 

Money had and received 13, 306, 

308, 364 

paid 1 5 

of wife 139 

Monuments 80 

Mortgage 305 

of chattels 38, 313, 275, 385, 

301 
construction of 84 

what is a 84 

devise of 101, 303 

disseisin in case of 283 

in trust 303 

Mother 30, 81, 154, 300, 234 

Murder 163, 357, 359 

N.- 
Navigable river 366 

Necessaries 164 

Negligence, of agent, 263 

pilot 287 

New assignment 302 

New trial 174, 189, 215, 234, 255, 

costs in 93, 132,256 

Nil debet 179 



Nil dicit 

Nolo contendere 

Nol. Pros. 

Non compos 
est factum 
joinder 

Nonsuit 

Non-user 

Not guilty 

Notice 
of title 
to indorser 
to produce 



344 

168 

198 

153 

248, 817 

2 

7, 355, 370 

839 

348 

319 

38, 83, 83 

86 

88, 131 



of defect in a highway 837 

to take depositions 98 

of levy on land 186 

by executors &c. 148 

to fence-owner 148 
guarantor 151, 158 

underwriter 173, 174, 

evidence of 304 

to absent defendants 330 

in relation to paupers 851 

by agent 368 

of judgment 368 

by school committee 380 



of assisrnment 



813 



by highway commissioners 

833, 833 

of usage 315 

implied 325 

Nuisance 162, 320, 238 

Nul disseisin 267 

tiel record 354 



O. 



Oath, of poor debtor 
public officer 
executor 
when lawful 


47, 136 

13^ 149 

146 

57 


of sergeant 
clerk of parish 

Obstruction of way 

Office copy 

Officer 


302 
226 
329 
134 
221 


of corporation 


88 



insurance company 174 
On demand 34, 35 

Owner of ship 286 



P. 

Parceners 297 

Parent &c. 224 

Parish 199, 224, 829 

tax 296 

Parol evidence 8, 19, 34, 35, 41, 69, 

78,80, 86, 88, 113, 149, 187, 
192, 197, 303, 375, 378, 393 



Parsonage 39S 

Partial loss 170, 174, 915, 916 

ParticulHTB, note of, 35S, 384 

Parties to auita 3, 8, 36, 46, S07, 
313, S3S 
contracts 65 

76 

mon. \ 239 

proof of 8 

after attachment 21 

void 156 

pleading in 343 

Partoeriibip 930 

Partners, suits between &4, 193, 

195 

right of, to intereat 179 

release by 368 

Part-owners, of ship 197 

Pasture, common of, 359 

Patent S3, 40, 935 

Pawn 27, 29 

Payment 335 

application of 39 

time 85 

Etea 45 

y administrator 88 

into court 91, 93, 310 

of legacy 113 

what is 141,186,363 

acknowledgment by 195 

of mortgage 207, SIS 

by partner 23& 

presumed 260 

by note 3Kt 

compulsory 393 

Peddling 162 

Penal Btutute 390 

Penalty 3, S3, M, 16S, 1S7, 286, 
390 
Performance, plea of, 4S 

Perils, insured Bgainit, 169, 171 
Pilots 386 

Plan, when evidence, 134, 258 

Pleading, in suit for dower, 119,236 
Chancery 5fi 

by executors 148 

in real actions 267 

replevin 370 

trespBBS 803 

Pledge 314, 885 

Polite re-ulations 331 

Policy, of insurance, ISO, 152 

law 815, 8SS 

Pond 79, 80 

Poor 349, 310 

Poor debtor 136 



Possession SOI, MS 

of property attached 19 

in case of sale 274, 377 

mortgagee 306 

mortgagor SOS, 906 

Pound 160 

Power of attorney 78 

Practice 5, 7, 953 

in Chancery 66 

of other states, (Endenee 

D. S.) 

probate 305 

Prescription 131, 19t, 95S 

Presence, what is, 959 

Presentment of bills S6 

Presumptive evidence 136, 350 

payment 193, 193 

knowledge 197 

Prima facie evidence 69, 196, 954 

Principal and accessory 163, 357, 

259 

agent 360 

Private ways 329 

Privileges and appurtenances 79, 

968 

of witness 398, SS4 

Privity 13,68,310 

Prize 171, 172 

Probable cause 90, 198 

Probate bond 44, 1S9, 360 

conrt 365 

jurisdiction of, over trusts 304 

Proferl of record 48 

Proof of deed 83 

Property, personal, or real 31, 140, 

178, 366 

Proprietors, of general field, 151 

Protection, writ of, SSO 

Protestation 163, 245, 346 

Puis darrein continuance 354 



Quantum me 
Quarry 
Quia timet 
Qui tem 
Quitclaim 



R. 

Ratification 331, 232, 325 

Real action 99, 367 

Reasonable time 73, 19S ' 

Receiptor 21, 133, 193, 223, 331 

Recognisance 7, 34, 368 

Record, amendmRnI of, 6, 299 

of court below 48 

town clerk, 1S4 

meeting \4A 



348 

R«eord> indictment, 

wliat is a 

of conviction 

Recording of 

Beiicmpiioi) S, ITS, 909, 310 

Beriairr 5, SI,38S 

Rejoinder 345, 347, 348, 354 

Relation, of abandonment 173 

Release, deed of, 76, 77 

by will 109, 139 

what is a 118 

of dower 130 

fhtadvlent 347, 353 

joint anilaeveral 368 

by nseat 368 

ReiimiruTer 399, 969 

Remedial statnte ' 330 

Remedy 1 

Remittitur 194, 818 

Rent, see Leate. 

- in case of mortgage 906, 908, 

310 

what dlachargeB 3S8 

ReoU and profits 106, lis, 140, 

156, 311 

Repair of sbip 168, 169, 170, 176 



Repeal ISO, 390 

Replevin 19T, 370 

Replication 157, 344, 347, 348 

Report of master in Chancery 57 

CBBS 956 

Republication 115 

Repugnancy in pleading 346 

Request, averment of, 70 

Beservalion in deed 79, 305 

lease 185 

Reaffestte 131, 361 

Reiiduary devises 108 

legatee 141 

Retailer 161 

Retrospective tsiatute 389 

Return 31,95, 136, 199, 186, 137, 

198, 323, 980 

false 391 

of gooda replevied 270 

Reversion, what passes, 79 

injury to 233 

entry by owner of 382 

sale of 983 

Review IBS, 220, 814, 333 

Revocation of devises ill 

Right, title, and interest 105 

Riparian owner 150 

River 150, 266 

Road, see Way. 49, 79, "" 



and return IS, 9 

by order of court 1 

of property insured ITS, 1 

attached 

by, executors itc ISO, 1 

consignee 

on credit 2 



Salvaee 
Sample 
Satisfaction 

of dower 
Schedule 
School 

fund 
Scire facias 
Sea 
Seal, of court. 



Seamen 3) 

Seaworthy 169, 1' 

Seizin 326, 247, 967, 91 

Selectmen 153, 189, 953, 399, 30 
S34, 3! 
Set-off S9, 148, 144, 356, 3! 
Settlement of accounts I 

marriage 156, 3! 

of paupers, see Poor. 
Shakers 1: 

Shares 87, i: 

Sbelly's case It 

Sheriff, see Officer, 9. 

Ship 3' 

owner's liabili^ 31 

sale of 9' 

Shipping 3( 

Slander, see Lttel and Errata. 
Solvit ad diem 81 

post diem 31 

Son assault demesne 3' 

Special isMuc 31 

verdic 317, 31 

Spcnilic performance I 

Spendthrin 158, 1! 

Sjiirltuoua liquors 91 

Splilling of accounts 
Stfljjo coach 36,337,31 

SiLile demands < 

State insolvent laws St 

suit by I! 

?ltnteinent of facta 9( 



State prison 
Statute 
of In 



Statutory bond 43 

Step-rather 234 

Stocks 304 

Stoppage ia tranaitu 378 

Stranding 170 

SubmerBiOD 170 

Subpcena duces tectun S9, 334 
SubscriptioD 64, 73, 86, 9S 

Subsequent attaching creditor 131, 
133 
purchaser 374 

Sunday 197 

Surety 30, 34, 35, 44, 5«, 109, 143, 
1S3, 336, 391 
Surplusage 161, 349 

Surrcyor 334 

Survivorship 3, 156, 159, 334, 335 



Tenant! at suffiraoce 136, 187 

will 830 

in common, see Partition. 1 10, 

161, 396, 3Q6 

insurance by 167 

deed of 78, 70 

mortgage 306 

of ship 343 

Tender S34, 344, S73, 397 

Theatrical exbibitiona 191 

Time, of paying legacies 113 

reasonable 73, 130, 193 

of payment 35 

performance 71 

computation of 816 

Title 993 

denial of, by lessee, 1I8 

trial of 307 

Tools la, aas 

Tort, waiver of, 16 

Total loss 170,316 

Town 39S 

clerk 134 

meeting 149, 999, 334 

way 108, SSI, 324 

Bna parish 335 

Trade, restraint of 390 

Travel, costs for, 99 

Traverse 94S, 345, S46, 343 

Trespass 300 

ah initio 160, 395 

de bonis &e. 3, 386, 366, 375, 

383 

and case S04 

by mortgagee 907 

mortgagor SIS 

■gaiitn officer Cll, 3SS, SU, 



Trespass against officer Hi,, iu. 



Trust 

. devises in 
limitation respecting 
note held in 
bow enforced 
charitable 



It of 



58 
366 
Trustee Process, aea aCMtgw- 

tneal. 373, S86, 307 

in anotber state 43 

costH in 98 

pleading 340 

Turnpike 396, 838 



United States 



U. 



815 
995 

. 77 



Uncertainty, in deed, 

contract ass 

pleading 337, 344, S63 
Unity of possession 191 

Usige 36, 76, 135,815 

Use and occupation 1B6, 306 

trust 303 

Usury 316 



173 



Valued policy m 

Variance 150, 198, 903, S4B, 818. 
999 
Venue 6 

Verdict, see Ntw Triai. 47, 318, 



nof 



817,1 



.319, 8«S 
Verification 34fl 

Vested legacy 113 

Videlicet S03 

View S67 

Visitors of corporation 89 

Void and voidable 31, 164, 947, 
374, S86 
grant 7«, 77, SB 



Voir dire ._, 

Voluntary payment 986, sS 

Vote 994, 337, 398, 398^ 399, 319, 



Bbandonment 17 

challenga \«A.^\f 



350 
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Wujrer of contract 


66,78 


Will of wife 


158 


devise 


245 


estate at 


880 


pleadings 


854 


Witness 


880 


WarniDg, militia, 


901 


disinterested 157 


,903 


of meeting 323, 


979,299 


to note 


195 


Warrant, militia. 


909 


will 


114 


to abate nuisance 


920 


executor when a 


146 


Warranty, deed. 


95, 105 


before referees 


7 


.^ of seaworthiness 


176 


auditor 


955 


chattels 


278 


examined alone when 


257 


Waste 


819 


to usury 


816 


Way 


198, 820 


Wood 


78 


defective 


987 


Wreck 


989 


prescriptiTe 


258 


Writ of entrjr 919, 


967 


Weight of evidence 


188 


justification by 


991 


Widow, allowance to 


266 


of error 


940 


witness, when 


$BS 


right 


967 


Wild Und 


288 


attachment 


885 


Will, (see Probate Court) of ■ 


protection 


886 



ERRATA. 

Page 29, 6th line from bottom, for plaintiff read plaintiffs, 
«« 30, 11th « «« " dele and 

«« 40, 16th «* " top «« and 
Page 42, lines 8d and 4th from the top, read <* Before the bill became payable, 
the drawer fails and assigns his property,*' &c. ** The bill was dishonored," Aic. 
Page 65, 11th line from top, add Gibbem v. Peeler, viii. 264. 
Page 190, to Libel, fyc, add " An action lies for charging an unmarried female 
with fornication. — Miller v. Parish, viii. 384." 
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